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LORD ERSKINE 


(Reprinted by permission from Canadian Bar Review for January, 1936) 


When Liberty is endangered, her first defence is made in 
the courts, her final stand upon the battlefield. 

British liberty has been fortunate, in that her forensic 
defenders have been so formidable that an appeal has seldom 
been taken from the courts to the battlefield. A score of forensic 
giants have pleaded in liberty’s defence in British courts, but 
head and shoulders above them all stands Thomas, Lord Erskine, 
“the greatest advocate of ancient or modern times’. 


In the turbulent years following the revolution in France, 
Erskine’s forensic genius aided reform to triumph over revolt 
in England, by carrying the day for freedom in the courts, thus 
obviating the necessity of an appeal to the battlefield. Erskine 
jumped into the breach and turned the tide of battle at the 
moment of the greatest crisis in the checkered history of British 
liberty. As Lord Campbell observes: “‘Erskine and the crisis 
were framed for each other. He might have passed through life 
a well-employed barrister, admired by his contemporaries for his 
skill in winning verdicts, and forgotten as soon as the grave 
had closed over him. But his contemporaries, who without him 
might have seen the extinction of freedom among us, saw it 
by his peculiar powers placed upon an imperishable basis.’”’ Since 
Lord Campbell penned this tribute, British freedom has often 
been in a precarious position: it has been sorely tried, and the 
wonder is that it has not fallen from its pedestal. History bears 
eloquent testimony to the thoroughness with which Lord Erskine, 
liberty’s most fearless priest, did his work. 

Thomas Erskine was born in Edinburgh, in January, 1750, 
the third and youngest son of Henry David, tenth Earl of 
Buchan. His father was not endowed with many of this world’s 
goods, and Erskine as the youngest son had last call upon the 
family exchequer. Denied by poverty a conventional university 
education, at fourteen Erskine went to sea as a midshipman. 
He followed the calling of a sailor for four years, then, because 
his prospects for advancement were not bright, he left the navy 
to become a soldier. 


At twenty Erskine fell in love, and though his family did 
not consider it the part of wisdom, he married the girl of his 
fancy. Privation and want were the constant companions of 
his first years of married life, but his early marriage was a blessing 
in disguise, for responsibilities made him become seized of the 
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seriousness of life. His wife was in every way worthy to be his 
mate. She had an enquiring mind and insatiable curiosity, and 
inspired him to explore the realms of literature and science. It 
was she who encouraged him to dwell with Shakespeare and 
Milton, and thus acquire that command of language which, 
as Rufus Choate says, enabled him to speak the best English 
ever spoken by an advocate. 

We live under sealed orders, never knowing our destiny 
until it is upon us. Fate was waiting round the corner for 
Erskine. A few years after his marriage, the regiment to which 
he belonged was quartered in an assize town. One afternoon 
when he was off duty, in search of diversion to lift the burden 
of debt off his mind, he strayed into a court presided over by Lord 
Mansfield, a distant relative of his. Catching sight of him in 
the crowd, the noble judge invited him to a seat on the bench. 
From his seat of vantage, Erskine followed the proceedings in 
court with rapt interest. A court room was a novelty to him, 
but there was a strange familiarity about its atmosphere, for 
advocacy was native to his blood. By a happy accident, he had 
found the work for which he was fitted both by temperament 
and by inclination. 

At the adjournment of court, he enquired if the advocates, 
whose efforts had held him spellbound, had any standing in 
the legal profession. Lord Mansfield told him that they were 
the leaders of their circuit. Erskine felt within his soul that, 
with training, he could plead a case as well as they could, and 
he said as much to Lord Mansfield. To prove his point, in 
April, 1775, he left the army and entered himself as a student 
at Lincoln’s Inn. In January of the next year, he entered his 
name at Trinity College, Cambridge, his desire being to obtain 
a degree so as to shorten his term under articles by two years. 

Erskine was called to the Bar on July 3rd, 1778. From 
the very beginning of his legal career, he was the darling of 
fortune. An accident was to plant his feet firmly upon the 
pathway to forensic success. He appeared as fifth counsel for 
the defence in the cause of Rex v. Baillie. His leaders were 
men of many words but little substance, and wasted a whole 
day in settling preliminaries. On the opening of court on the 
second day of the trial, Erskine was the only defence counsel 
who had not been heard. No one but his client took him seriously, 
and it was not expected that he would have a word to say, but 
seizing opportunity by the forelock, he addressed the court from 
a back bench. His opening sentences came faint and feeble, 
but squaring back his shoulders and casting diffidence to the 
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winds, he launched forth on a flood of eloquence, ballasted with 
logic and hard fact, which captivated the court and obtained a 
verdict for his client. That one speech placed Erskine in the 
front rank of the advocates of his day. It brought solicitors 
to his feet. It is recorded that before he left the scene of his 
first triumph, thirty retainers were thrust into his eager hands. 


Lord Mansfield presided at the trial of Rex v. Baillie. He 
was a judge with whom counsel took few liberties, but Erskine 
locked horns with him and stood his ground bravely. Afterwards, 
when Erskine was asked how he had dared to stand up against 
such a forbidding judge, he replied that he was about to lose 
heart and concede his case, when he imagined he felt his little 
children tugging at his gown crying, “Now, father, is the time 
to get us bread.’’ Stern necessity was the spur that drove him 
on to forensic success. 


An interesting fragment found among Erskine’s papers has 
been given to the profession by the Hon. R. Erskine, a descendant 
of the great advocate. In this fragment, written in the twilight 
of his life when the shadows had begun to gather, Erskine gives 
more credit to circumstance than to skill for his success. It 
reads : 


If it had not rained tempestuously when I went to keep my term 
at Lincoln’s Inn, having discharged my coach before I knew that 
dinner was an hour late, I never should have turned the [word illegible] 
board of the Chancellor’s causes, and should never have seen the rules 
of the society, which let me know that above two years’ time would 
be accelerated by the degree of Master of Arts in an English University, 
and thus the Greenwich Hospital case [the Baillie case] my first in the 
King’s Bench and [word illegible] in the House of Commons, which 
made my fortune, would have been over nearly two years before my 
being at the Bar, and had it not been for my appearance in those 
causes I should not have been counsel for Admiral Keppel, nor for 
Lord George Gordon. 


But many other circumstances, equally necessary for my success 
and equally singular in their concurrence, were behind. If I had 
kept my appointment with Agar, I should have sat near the head of 
his punctilious table, and should never have conversed with the brother 
of Captain Baillie, nor have been introduced by him to his brother, 
whose cause was then pending; and if I had not. 


Here the fragment comes to an abrupt end, leaving us to wish 
that Erskine had pursued his fancy further. The Hon. R. Erskine 
explains the reference to the punctilious table of Agar thus: 
had Erskine arrived at dinner on time, being a member of the 
nobility, he would have been seated above the salt, in which 
case he would not have met Captain Baillie’s brother, a 
commoner. 








While he had confidence in his abilities, Erskine never 
flattered himself that he was born to great place. Unlike Lord 
Birkenhead in our own day, he did not have infinite faith in the 
ascendancy of his star. His position was closer to that of Clarence 
Darrow, who holds that success is more often than not the result 
of a chain of fortuitous accidents. On one occasion, Erskine 
said, “‘Success in life often depends more upon accident and 
certain physical advantages, than upon the most brilliant talents 
and the most profound erudition.”’ Such a sentiment inoculated 
him against the germs of megacephalitis. 


Lord Erskine’s defence of Captain Baillie foreshadowed his 
forensic career, in that in it, his maiden effort at the bar, he 
exhibited great moral courage, unquestionably his greatest asset 
as an advocate. Baillie was prosecuted at the instigation of 
Lord Sandwich, First Lord of the Admiralty. Erskine was 
rebuked by Lord Mansfield for referring to Lord Sandwich, who 
was not formally before the court. He answered the noble 
judge’s rebuke in these words: “I know that he is not formally 
before the court, but for that very reason I will bring him before 
the court. He has placed these men in the front of the battle 
in hopes to escape under their shelter, but I will not join in 
battle with them; their vices, though screwed up to the highest 
pitch of human depravity, are not of dignity enough to vindicate 
the combat with me. I will drag him to light who is the dark 
mover behind this scene of iniquity.”” Surely daring words for 
an unknown barrister, with his mark yet to make, to employ 
in derogation of a First Lord of the Admiralty. 


Erskine’s moral courage was seen to best advantage in his 
defence of Thomas Paine, who was charged on information for 
the publication of his book Rights of Man. Paine was in 
advance of his day and paid the penalty that all advance scouts 
of humanism must pay. Popular prejudice prejudged him, and 
having found him guilty did not think that he deserved to be 
tried according to law. His might have been the fate of Sir 
Walter Raleigh had he not had Erskine to defend him. Erskine 
was much criticised for undertaking the defence of Paine. He 
met his critics with the greatest vindication of the rights of 
the bar on record. When read in print, his fearless words still 
ring with the fire of their utterance : 


In every place where business or pleasure collects the public 
together, day after day, my name and character have been the topics 
of injurious reflection. And for what? Only for not having shrunk 
from the discharge of a duty which no personal advantage recommend- 
ed, and which a thousand difficulties repelled. 
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Little, indeed, did they know me, who thought that such calumnies 
would influence my conduct: I will for ever, at all hazards, assert the 
dignity, independence, and integrity of the English Bar; without 
which, impartial Justice, the most valuable part of the English constitu- 
tion, can have no existence. From the moment that any advocate 
can be permitted to say that he will or will not stand between the 
Crown and the subject arraigned in the court where he daily sits to 
practise—from that moment the liberties of England are at an end. 
If the advocate refuses to defend, from what he may think of the 
charge or of the defence, he assumes the character of the judge; nay, 
he assumes it before the hour of judgment; and, in proportion to his 
rank and reputation, puts the heavy influence of perhaps a mistaken 
opinion into the scale against the accused, in whose favour the benevolent 
principle of English law makes all presumptions, and commands the 
very judge to be his counsel. 


A perusal of these noble sentiments recalls to mind the 
conduct of Cicero when he found himself in a similar situation. 
The great Roman advocate was engaged to defend Titus Annius 
Milo, who was charged with murdering Publius Clodius. Feeling 
ran high against Milo, for Clodius was a favourite, and Cicero 
was censored for undertaking the defence. On the day of the 
trial, Clodius’ friends, many of them heavily armed, thronged 
the courthouse. When Cicero rose to address the court, he 
was greeted with shouts of derision and threats of personal 
violence. Not caring to face the music, he made only a half- 
hearted plea on behalf of his client, saying lamely, “‘Silent enim 
leges inter arma.” To soothe his conscience, sometime after the 
trial of Milo, Cicero wrote his oration Pro Milone. One day 
his unfortunate client, enjoying exile in Gaul, chanced upon a 
copy of Pro Milone. On reading it, his caustic comment was 
that he was glad Cicero had never uttered it in his defence, 
else he should not now be enjoying the delicious mullets of Gaul. 


Well it has been said that courage is the greatest of virtues, 
for it is the basic virtue and comprehends all others. Erskine’s 
moral courage made him the pre-eminent advocate of the ages. 
His fearlessness enabled him not only to rise superior to popular 
passion, but to avoid that attitude of servility to the bench, 
which is the characteristic of those advocates, who, lacking 
manly fortitude, seek to find in judicial favour a substitute for it. 

Of advocates, ancient or modern, John Philpot Curran alone 
challenges comparison with Erskine in this respect. In 1798, 
while defending the prisoners in the state trials which followed 
the Irish revolt of that year, the little Irish forensic gladiator 
shouted defiance to all the forces of the Crown in these memorable 
words, ‘‘Assassinate me, you may; intimidate me, you cannot’. 
Curran did not waver a hair’s-breadth in his defence of his 
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countrymen, though his life and liberty were in jeopardy. When 
it was intimated to him that he would be struck off the rolls, 
for incurring Royal disfavour by daring to plead the cause of 
traitors, his scornful reply was, “Well, his majesty may take 
the silk, but he must leave the stuff behind.” 


Erskine appeared for the defence in most of the state trials, 
which took place while he was at the bar, in which the liberty 
of the subject or the freedom of the press were in issue. With 
his success in the Baillie case still fresh upon him, he was briefed 
as junior counsel by Lord George Gordon, who was charged with 
high treason, following the ill-fated Gordon riots in London in 
1780. Mr. Kenyon (afterwards Lord Kenyon) was his leader, 
and made but an indifferent speech on behalf of Lord Gordon. 
Sensing that the jury was ripe for conviction, at the conclusion of 
his leader’s address, Erskine did not follow him, but resurrecting 
an ancient precedent, reserved his address until all the evidence 
was on record. It was a master stroke on his part, for it placed 
him in a position to tear to shreds the evidence of the Crown. 
Lord Campbell is most enthusiastic in his praise of Erskine’s 
speech on behalf of Lord Gordon. He says, “Erskine rose a little 
after midnight, and not only instantly dispelled all feeling of 
exhaustion and lassitude from the minds of the jury, the Judges, 
and the bystanders, but, while he spoke, they seemed all to be 
inspired with a new ethereal existence, and they listened as if 
addressed by some pure Intelligence of Heaven, who had appeared 
to instruct them!’’ 


Lord Gordon’s acquittal laid to rest the ghost of constructive 
treason which had hitherto haunted English law. Henceforth, 
no one was to be convicted of treason unless he did some disloyal 
act. A disloyal heart, though evidenced by disloyal utterances, 
was no longer sufficient to found a conviction for treason. 


In 1783, Erskine was returned to Parliament as member for 
Portsmouth. Despite his pre-eminence in the courts, he never 
shone with any particular brilliance in the Parliamentary firm- 
ament. As a contemporary remarked, the giant of the forensic 
arena fell to the level of an ordinary man in Parliament. In the 
Commons, Erskine encountered Pitt the Younger and quailed 
before him. Thereafter, he seemed to stand in awe of the great 
statesman. On one occasion Sheridan chided him with, “I'll 
tell you how it happens, Erskine, you are afraid of Pitt and that 
is the flabby part of your character’. 


Few great advocates have made their mark as statesmen 
and the greatest advocate of them all was no exception. Advo- 
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cacy and statesmanship are at opposite poles. They call for 
different talents. .... 


In 1783, Erskine defended Dr. Shipley, dean of St. Asaph, 
on a charge of seditious libel. The charge arose out of the 
publication of a pamphlet, advocating mild social reforms which 
was written by Sir William Jones, the great orientalist and jurist. 
Mr. Justice Buller presided at the trial. In his address to the 
jury, Erskine abandoned his usual impersonal form of advocacy, 
declaring that it was his duty to express his own sentiments, 


for although, in ordinary cases, when the private right of the party 
accused is alone in discussion, and no general consequence can follow 
from the decision, the advocate and the private man ought in sound 
discretion to be kept asunder, yet there are occasions when such 
separation would be treachery and meanness. In a case where the 
dearest rights of society are involved in the resistance of a prosecution. 

the advocate has a more extensive charge—the duty of the 
patriot citizen then mixes itself with his obligation to his client—and 
he disgraces himself, dishonours his profession, and betrays his country, 
if he does not step forth in his personal character, and vindicate the 
rights of all his fellow-citizens, which are attacked through the medium 
of the man he is defending. 


Erskine maintained the question of libel or no libel was a 
question of fact for the jury. He stressed the point that an 
act must have an element of consciousness before it can be 
considered criminal. “Crimes,” he said, “consist wholly in 
intentions, and of that which passes in the breast of an Englishman 
as the motives of his actions, none but an English jury shall 
judge.”” The jury should look not to the act but to the motive 
with which it was done, he contended. In his summing up, 
Mr.: Justice Buller instructed the jury otherwise. The jury 
retired for half an hour and came back with the verdict— 
“Guilty of publishing only’’, whereupon the following scene took 
place in the courtroom : 


MR. JUSTICE BULLER. You say he is guilty of publishing the pamphlet, 
and that the meaning of the innuendoes is as stated in the indictment? 
A Juror. Certainly. 

MR. ERSKINE. Is the word “only’’ to stand as part of your verdict? 
A Juror. Certainly. 

Mr. ERSKINE. Then I insist it shall be recorded. 

Mr. JUSTICE BULLER. Then the verdict must be misunderstood. 
Let me understand the jury. 

Mr. ERSKINE. The jury do understand their verdict. 

Mr. JUSTICE BULLER, Sir, I will not be interrupted. 

Mr. ERSKINE. I stand here as an advocate for a brother-citizen, and 
I desire that the word “‘only’”’ may be recorded. 

Mr. JUSTICE BULLER. Sit down, sir! Remember your duty, or I 
shall be obliged to proceed in another manner. 








Mr. ERSKINE. Your lordship may proceed in what manner you think 
fit. I know my duty as well as your lordship knows yours. I shall 
not alter my conduct. 

When Erskine made this spirited reply, his lordship, thinking 
that he might bite off more than he could chew, decided to let 
the matter pass. Lord Campbell says that this skirmish between 
Erskine and Mr. Justice Buller had a salutary effect on the 
profession, for it more clearly defined the respective spheres of 
the judge and the advocate. Erskine realized that the advocate 
is as much an integral part of our system of justice as the judge 
upon the bench. His courage in standing up for his rights did 
much to increase the dignity and status of the advocate. 

Though Dr. Shipley was convicted, Erskine’s conduct of his 
case paved the way for Fox’s Libel Act of 1792, which placed 
the liberty of the press and the freedom of speech under the 
protective wing of the jury, by making it the sole arbiter of the 
question of libel or no libel. 

The strongest blow Erskine ever struck on behalf of civil 
liberties was his defence of Stockdale. As Lord Campbell says, 
“As counsel for Stockdale he (Erskine) made the finest speech 
ever delivered at the English Bar, and he won a verdict which 
for ever established the freedom of the press in England.” To 
read Erskine’s speech in Stockdale’s behalf is to agree with the 
first half of Lord Campbell’s statement, for one cannot imagine 
a single detail in which it could be improved upon. 


Stockdale was charged with a libel reflecting on the House 
of Commons. The charge arose out of his publication of a 
pamphlet, in 1789, in defence of Warren Hastings whose im- 
peachment was then pending in the House. Erskine’s defence of 
him was a defence of Hastings. Carrying the war into Africa, 
with matchless logic, Erskine proved that Hastings had but 
obeyed orders in his exploitation of India, and that if he were 
guilty of any crime, his country must shoulder the blame. In 
Stockdale’s case, Erskine was opposed by the Attorney-General 
of the day, Sir A. Macdonald, who forewarned, but did not 
forearm, the jury against Erskine’s eloquence in these words : 
“To him (Erskine) belong infinite eloquence and ingenuity, a 
gift of persuasion beyond that which I almost ever knew fall 
to any man’s share, and a power of language greater than that 
which ever met my ear.” 


I have read Erskine’s reported speeches, and in that 
treasure-house of eloquence, to my mind, the most brilliant 
jewel is his defence of Stockdale. One passage, in praise of 
Liberty, the motive which recurs through all his speeches, may 








give some indication of Erskine’s power of eloquence : 


Genius breaks from the fetters of criticism; but its wanderings 
are sanctioned by its majesty and wisdom when it advances in its path: 
subject it to the critic, and you tame it into dullness. Mighty rivers 
break down their banks in the winter, sweeping to death the flocks 
which are fattened on the soil that they fertilize in the summer: the 
few may be saved by embankments from drowning, but the flock 
must perish for hunger. Tempests occasionally shake our dwellings 
and dissipate our commerce; but they scourge before them the lazy 
elements which without them would stagnate into pestilence. In like 
manner, Liberty herself, ihe last and best gift of God to his creatures, 
must be taken just as she is. You might pare her down into bashful 
regularity, and shape her into a perfect model of severe scrupulous 
law, but she would then be Liberty no longer: and you must be 
content to dwell under the lash of this inexorable justice, which you 
had exchanged for the banners of freedom. 

When Stockdale’s defence was placed on this level, one does 
not wonder that the jury acquitted him. The only wonder is 
that they took two hours to bring in their verdict. 

On July 14th, 1789, a Parisian mob stormed the Bastille, 
the symbol of the ancient regime in France. This event was 
the prelude to the French Revolution, which had serious reper- 
cussions in England. The English political horizon became over- 
cast by the stirring events on the continent. Fear corroded the 
hearts of the rulers of the nation, and fear, as Sir John Macdonell 
points out, brings back a primitive conception of justice. Where 
fear is, there reason cannot be. Fear distorts facts and magnifies 
trifles. It looks upon the mildest suggestion of reform, however 
necessary or constitutional, with suspicion. In the England of 
that day, there were numerous friendly societies, having a genuine 
interest in those constitutional reforms, which were certainly 
long overdue, and which were soon to be achieved. Parliament, 
dictated by fear, in 1794, gave the Attorney-General instructions 
to arrest the officials of these societies. Pursuant to his instruc- 
tions, the Attorney-General arrested several persons, and true 
bills for high treason were found against them. Thomas Hardy, 
secretary of one of the societies, was the first man selected by 
the Crown to stand his trial. Erskine appeared for the defence. 
His conduct of the case is regarded by Henry Roscoe as the 
most substantial movement of his genius. 

Had Erskine not succeeded in his defence of Hardy, England 
might have followed the French precedent and taken an appeal 
to the battlefield. Roscoe says, ‘‘Never in the judicial history 
of this country did so weighty, so overwhelming, so appalling a 
duty devolve upon one man. The lives and fortunes of thousands 
of his countrymen, nay the liberties of his country itself, were 
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involved in the issue. Had a conviction been obtained against 
Hardy, the consequences might have been most fatal. The 
streams of blood flowing from the scaffold must have been swelled 
by that shed in civil disturbances. Already the passions of the 
people were excited to a degree which every day threatened the 
public tranquility; and nothing was wanting but some grand 
spectacle of blood, like that contemplated by the government, 
to rouse them into action.” 

Hardy’s acquittal brought about the collapse of the prose- 
cutions against the other accused. True, Horne Tooke, the 
brilliant political pamphleteer and friend of Paine, was put upon 
his trial, but Erskine was so confident of victory that he did not 
treat the affair with his usual solemnity. 

Erskine was appointed Lord Chancellor by the Whig Ministry 
of 1806, and in consequence of this appointment, he was raised 
to the peerage as Baron or Erskine of Restormel Castle. He did 
not make a formidable chancellor, for he had little black letter 
learning and he knew next to nothing of equity. As an advocate, 
his practice had been confined entirely to nisi prius cases. He 
had a common law lawyer’s prejudice against courts of chancery 
and consistently refused to appear in them. On one occasion, 
when he was asked from the bench why he did not go to a court 
of equity, he replied, “Would your lordship send a dog you loved 
there?’ Though his tenancy of the Great Seal did not enhance 
the reputation his advocacy had won for him, he occupied his 
high position with dignity and reserve. He did not disgrace his 
office and discredit his name, as did Sir James Scarlett when he 
was raised to the Woolsack. Lord Erskine occupied the chan- 
cellorship but twelve months. He resigned office in 1807 on the 
defeat of the Whig administration. 

“Trial by Jury’ was the motto Lord Erskine chose for 
himself as Lord Chancellor, thus proving that he had not retreated 
one step from the position he took in Dr. Shipley’s case. ... . 
Throughout his whole career, Erskine manifested great faith in 
our system of trial by jury... . 


Lord Erskine’s last appearance in public was in the House 
of Lords, when he spoke in defence of Queen Caroline, unhappy 
consort of King George IV. He was sitting in judgment on 
the fate of his Queen, but her sad plight touched his pity and . 
appealed to his manhood, and divesting himself of his judicial 
capacity, he became once again the peerless advocate. For 
Erskine, the shadows were drawing close. He had no worldly 
advantage to gain by championing Queen Caroline, and much 
to lose; but he was true to the ideals of a lifetime. With all 
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his old charm and much of his old fire, he rose in the House of 
Lords and said, “‘“My principles I have never deserted, and never 
will desert. . . . . My Lords, I am an old man, and my - 
life, whether it has been for good or for evil, has been passed 
under the sacred rule of the law.”’ As he drew to a close, he 
quoted that noble panegyric of Hooker: “Of Law, there can 
be no less acknowledged than that her seat is the bosom of God; 
her voice, the harmony of the world; all things in Heaven and 
in Earth do her homage,—the very least as feeling her care, 
and the greatest as not exempted from her power: both angels 
and men, and creatures of what condition soever,—though each 
in different sort and manner, yet all with uniform concert, 
admiring her as the mother of their peace and joy.” 

What more fitting close to the career of “the brightest orna- 
ment of which the English Bar can boast?” 

His first wife having died, Erskine contracted a second 
marriage, when he was over seventy years of age. Nothing was 
lacking to make this marriage one of the most romantic on record. 
Erskine eloped to Gretna Green with a youthful domestic, taking 
with him two children, and while the ceremony was being per- 
formed, he held his cloak over their heads because tradition 
declared that thus could legitimacy be conferred on them. On 
the occasion, Erskine had all the enthusiasm of youth. It is 
said that he “‘dressed as a woman and played many pranks’. 


Erskine’s debt to perfect health is inestimable. In twenty- 
seven years of practice, he only absented himself one day from 
the courts on account of sickness. . . . Death came to him in 
November, 1823, while he was on a trip to Scotland. 

Though words are more powerful than cannon-balls, and 
achieve more lasting good, the orator enjoys but a shining hour 
before he fades into oblivion, while the warrior attains deathless 
fame. 


Few advocates achieve a permanent reputation. But such 
was the stage upon which Lord Erskine’s career was set that 
his name will live, in the hearts of those who value liberty, 
until fame itself be dead. 


What qualities made him the pre-eminent advocate of the 
ages? Hear Lord Brougham on this point : 


Nor let it be deemed trivial, or beneath the historian’s province, 
to mark that noble figure, every look of whose countenance is expressive, 
every motion of whose form graceful, an eye that sparkles and pierces, 
and almost assures victory, while it ‘“‘speaks audience ere the tongue’’. 
Juries have declared that they felt it impossible to remove their looks 
from him when he had riveted and, as it were, fascinated them by his 








first glance; and it used to be a common remark among men who 
observed his motions that they resembled those of a blood-horse, as 
light, as limber, as much betokening strength and speed, as free from 
all gross superfluity or encumbrance. Then hear his voice of surpassing 
sweetness, clear, flexible, strong, exquisitely fitted to strains of serious 
earnestness, deficient in compass indeed, and much less fitted to express 
indignation, or even scorn, than pathos, but wholly free from harshness 
or monotony. All these, however, and even his chaste, dignified, and 
appropriate action, were very small parts of this wonderful advocates’ 
excellence. He had a thorough knowledge of men, of their passions, 
and their feelings—he knew every avenue to the heart, and could at 
will make all its chords vibrate to his touch. His fancy, though 
never playful in public, where he had his whole faculties under the most 
severe control, was lively and brilliant; when he gave it vent and 
scope it was eminently sportive, but while representing his client it 
was wholly subservient to that in which his whole soul was wrapped 
up, and to which each faculty of body and of mind was subdued— 
the success of the cause. 


Emerson says somewhere that nothing great was ever 
accomplished without enthusiasm. This thought strikes the 
keynote of Erskine’s success as an advocate, for no more 
enthusiastic man ever donned a barrister’s gown and wig. He 
threw his heart and soul into every case he undertook, from the 
greatest to the least significant. He knew no other gods but his 
clients’ interests. Enthusiasm and animation glow from every 
page of his reported speeches. In cold black and white, his 
words carry conviction because of their fire and eloquence. . . 

Lord Erskine compelled attention because of his absolute 
sincerity. ... 

In appraising Lord Erskine one thing must not be forgotten 
—he owed much to the times in which he lived. As Roscoe 
says, ““The genius of Erskine seems to have been created at 
the very period which enabled it to shine forth in its brightest 
lustre. Had he lived in the generation either preceding or 
following his own, his eloquence would never have been called 
out, as it was, by the extraordinary and perilous circumstances in 
which the country was placed at the latter end of the last century. 
All the great principles of human action and human government 
were called in question.” 

Liberty needed a champion and Lord Erskine answered her 
need. And let it be remembered that when Liberty called to 
him in her darkest hour, she did not find him wanting. His 
eloquence was her sword, and his courage her buckler, and thus 
armed she was more than a match for her oppressors. 


Roy St. GEORGE STUBBS. 
Winnipeg. 
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CIRCULAR LETTER OF THE ADMINISTRATIVE 
COMMITTEE OF THE PROBATE COURTS. 


New Bedford, Mass., January 11, 1936. 
To the Judges of the Probate Courts: 


We have received replies from all the judges of probate rela- 
tive to practice in certain matters. We now take them up in the 
order of the queries made by us. 


1. 
Seals on Bonds. 
In all but two counties seals are not required on probate bonds. 
In order that the practice may be uniform, and inconvenience and 
confusion avoided, we recommend that in all the probate courts 
seals be not required on probate bonds. 


2. 
Presence of Parties in Adoption. 


As to this subject matter we feel that there is no need of recom- 
mendations by the Committee. 


e 3. 
Exemption from Sureties of Testamentary Guardians. 

In all but one county the exemption from sureties of a testa- 
mentary guardian requested by the testator is honored except in 
unusual eases. There would seem to be no reason in logic in honor- 
ing exemption of a trustee for a minor requested by a testator 
and denying such exemption requested by a testator in the case of a 
testamentary guardian. We recommend that the practice of 
honoring such latter exemptions be followed except where the 
particular cireumstances require that a bond be given with sureties. 


4, 
Expense of Appointing Trustees; Capital or Income? 

The replies show an almost equal division as to this question,— 
some courts holding the expense of appointment of trustees to be 
a charge against capital, and others holding that it is a charge 
against income. As this is a question of law as to which the probate 
judges are not agreed, it would seem that the Administrative Com- 
mittee of the Probate Courts should not make any recommendation 
to the judges. The Committee is of opinion, however, that the 
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variances of opinion leave the trustees in an unfortunate position, 
and should be cured by legislation. To that end the Committee will 
recommend legislation making such expense, as well as that of 
removal of trustees, a charge against capital, and will also recom- 
mend legislation making the premiums on surety company bonds a 
charge against capital. As to the latter see Parkhurst v. Ginn, 
228 Mass. 159, but note that G. L. e. 206, se. 17, provides expense 
of surety bond shall be a charge against the ‘‘estate’’. It is a hard- 
ship on small trusts to charge such expenses to income. 


- 


5. 
Assignments for Trial. 


The answers as to this subject disclose no requirements of the 
several probate courts which are conflicting. 


6. 
Time of Appointment of Guardians ad litem. 

The replies show that in eleven counties where citation is 
required applications for appointment of guardian ad litem are 
honored before the return day; that in one county this is so as to 
guardian ad litem for minors only, and that as to all others such 
applications must await the return day ; and that in two counties no 
applications for appointment of guardian ad litem are honored 
before the return day. 

We recommend that in all cases except those where the person 
to be represented by a guardian ad litem is mentally incompetent, 
applications for appointment of guardian ad litem be honored 
before the return day. In cases of the mentally incompetent, of 
course, the appointment may not be made until the incompetent 
has been served with notice. 





The matter of final determination and adjudication of accounts 
has given rise to varying practices which have been the subject 
of comment by many members of the bar. Your Committee has 
given careful consideration to this subject. It has been urged by 
many that when parties have had their day in court, there is no 
sound reason for automatic opening of accounts, and that any 
account once properly allowed should not later be impeached ex- 
cept for fraud or manifest error, and that the mere addition. of the 
words ‘‘and requests that the items thereof be finally determined 
and adjudicated’’, should not give more potency to the decree of 
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court than to any other adjudication of the same court. We feel 
that it is in the interest of justice that when a final decree is entered 
on an account, that the parties if they assent or having had notice 
fail to appear, should be concluded except as to fraud or manifest 
error as in any other case. 

That the variance in practices created by different points of 
view entertained by different probate courts as to the present law 
may be done away with, and that the decrees of court shall do what 
they purport to do and with uniform results, we will recommend 
to the legislature that the present law be amended by the adoption 
of an act in the following form :* 

Section 1. Section twenty-four of chapter two hundred and 
six of the General Laws is hereby amended by striking out said 
section and inserting in place thereof the following: 

Section 24. Upon application for the allowance of an 
account filed in the probate court, such notice as the court 
may order shall be given to all persons interested. If the 
interest of a person unborn, unascertained, or legally incom- 
petent to act in his own behalf, is not represented except by 
the accountant, the court shall appoint a competent and dis- 
interested person as guardian ad litem or next friend for 
such person to represent his interest in the case. The 
person so appointed shall make oath to perform his duties 
faithfully and impartially, and shall be entitled to such 
reasonable compensation as the court shall allow. After final 
decree has been entered on any such account it shall not be 
impeached except for fraud or manifest error. 


Section 2. Sections 19 and 23 of said chapter two hundred and 
six are hereby repealed. 

Under such a law the number of the account, whether first, 
tenth or final, will be immaterial. The decree on any account will 
carry the same weight as any other decree on any subject matter 
within the jurisdiction of the court. Acquiescence either by actual 
consent or failure to appear after due notice, will have the binding 
foree usually attributed to it in judicial proceedings, subject of 
course to the inherent power of the court to revoke decrees for 
fraud or manifest error. 

In the meantime, under the present law, it appears from 
letters from the several registers of probate that sixteen judges 
of probate do not require any more to be done in ease of request 
for final determination and adjudication of the items of interim 





* The bill is now pending before the legislature as House 1249. 
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accounts than they do in ease of any final account, final accounts, 
of course, not being comprehended within the statute as to final 
adjudication of accounts. It would not seem that the court is war- 
ranted in imposing other requirements for such adjudications than 
the statutes themselves provide. 

We recommend that in cases of final adjudication the statute 
be followed and that where the parties interested are all of full 
age and legal capacity that the matter be dealt with as in case of 
ordinary final accounts. If there are minors, insane persons or 
persons unascertained or not in being whose interests are concerned, 
they will be protected by a guardian ad litem, the appointment of 
whom is mandatory in such ease. 


Administrative Committee of the Probate Courts, 


By MayHew R. Hircu, Secretary. 


FINAL DETERMINATION AND ADJUDICATION OF 
ACCOUNTS. 


Memorandum by a Member of the Administrative Committee of 
the Probate Courts in Support of Draft Act Submitted as 
Explained in the Circular Letter of the Committee and now 
Pending before the Legislature as House No. 1249. 


So much confusion seems to exist as to the final determina- 
tion and adjudication of accounts, and the purpose and effect of 
such proceedings, that a statement with relation to the subject 
matter may serve to clarify it. 


G. L. Ter. Ed., e. 206, se. 22, provides as follows: 


“Tf an executor, administrator, guardian, conservator 
or trustee has paid or delivered to the persons entitled there- 
to the money or other property in his hands, as required by 
decree of a probate court, he may perpetuate the evidence 
thereof by presenting to said court, within one year after 
the decree is made, an account of such payments or of 
the delivery of such property; and said account, upon being 
proved to the satisfaction of the court, and verified on 
oath by the accountant, shall be allowed as his final dis- 
charge and ordered to be recorded. Such discharge shall 
forever exonerate the accountant and his sureties from all 
liability under such decree unless his account is impeached 
for fraud or manifest error.”’ 


ET tae. WERE 
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G. L. Ter. Ed., e. 206, se. 23, provides as follows :— 

**If without an order of court, an administrator pays or 
delivers to the widow or husband of the deceased or to any 
other person any money or other property in his hands, and 
thereafter renders an account on oath with a full and 
detailed statement thereof, and after notice it appears that 
the persons to whom such money has been paid or property 
delivered would have been entitled to an order of court for 
such payment or delivery and that such account ought to be 
allowed, the probate court may make a decree which shall 
have the same effect to discharge and exonerate the account- 
ant and his sureties from further liability as if such pay- 
ment or delivery had been made under a previous order of 
the probate court.’’ 


In Libby v. Todd, 194 Mass. 507, the accounts were those of 
an administrator with the will annexed, and it was held that the 
allowance of the accounts was tantamount to an order of distribu- 
tion and had the same effect. See also Knowles v. Perkins, 274 
Mass. 27, for a full discussion of this principle, and in which the 
court holds that the purpose of section 23 was to place an account 
allowed in conformity to its terms on the same footing as an 
account after an order for distribution. Thus the same effect 
apparently has been given to decrees allowing final accounts not 
preceded by an order for distribution as to accounts of payments 
following decrees for distribution. This in fact is expressly pro- 
vided as to administrator’s accounts in section 23, above set forth. 
See also Fletcher v. Fletcher, 191 Mass. 211-219. 

We therefore start with the premise that decrees upon final 
accounts, whether or not preceded by order of distribution, have 
the same effect; to wit, that the accountant and his sureties are 
forever exonerated from all liability under such decrees unless 
his account is impeached for fraud or manifest error. Other pro- 
tection than this no one could reasonably ask. Through all time 
the Probate Court has had the inherent power to revoke its decrees 
fer fraud or mistake. See Waters v. Stickney, 12 Allen 11. 

We next come to G. L. Ter. Ed., c. 206, se. 19, which provides 
as follows: 


“Tf an aecount of an executor, administrator, guard- 
ian, conservator or trustee is settled in the absence of a 
person adversely interested and without notice to him, it 
may be opened upon his application at any time within six 
months after such settlement. Upon the settlement of an 
account, all former accounts of the same accountant which 
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have not been settled according to section twenty-four or 
corresponding provisions of earlier laws may be so far 
opened as to correct a mistake or error therein; but a 
matter in dispute, previously heard and determined by 
the court, shall not without leave of the court be again 
brought in question by any of the parties to such dispute.”’ 


Under this provision prior accounts which have not been 
settled according to section 24 or corresponding provisions of 
earlier law, are automatically opened upon the filing of a subse- 
quent account except as to matters in dispute previously heard and 
determined by the Court. Barrett v. Briry, 256 Mass. 45. See also 
Rowell v. Milliken, 266 Mass. 448. This is so even where the par- 
ties contesting assented to the prior accounts. See Coulson v. 
Seeley, 277 Mass. 559. This decision has been the subject of much 
comment. It is idle to theorize about the effects of consent when 
section 24 provides the means to settle definitely accounts which 
are not final. 


G. L. Ter. Ed., ce. 206, se. 24, provides as follows: 


‘Tf an account has been filed in the probate court and 
if the court finds that the items of said account should be 
finally determined and adjudicated, or if the accountant 
after two years from a former adjudication or from his 
appointment desires such determination and adjudication, 
notice of such proposed action on such account shall be 
given to all parties as it may order. If the interest of a 
person unborn, unascertained or legally incompetent to 
act in his own behalf is not represented except by the 
accountant, the court shall appoint a competent and dis- 
interested person as guardian ad litem or next friend for 
such person, to represent his interest in the case. The 
person so appointed shall make oath to perform his duty 
faithfully and impartially, and shall be entitled to such 
reasonable compensation as the court allows.’’ 


Accounts allowed under this section are not opened auto- 
matically on a subsequent accounting. This being so, what is 
the effect of the decree? In logic it would seem to be the same 
as in the case of a final account; namely, that it cannot be im- 
peached except for fraud or manifest error. If the items of an 
account are finally determined and adjudicated, the effect would 
be the same as if every item had been disputed and actually 
passed upon by the court, in which event the account could not 
be opened or reformed save for fraud or manifest error. Sec- 
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tion 24 provides for such final determination ‘‘if the court finds 
that the items of said account should be finally determined and 
adjudicated, or if the accountant after two years from a former 
adjudication or from his appointment desires such determination 
or adjudication.’’ In the latter cases, that is, after two years 
from a former adjudication or from the appointment of the account- 
ant, the final adjudication provided for would seem clearly to be 
a matter of right, which the court would be without power to deny 
if the statutory requirements have been complied with. It would 
not seem that the court is warranted in the ordinary case in 
imposing other requirements for such adjudications than the 
statutes themselves provide. The processes for obtaining such 
adjudications are simple and clearly defined. 

It has been queried as to whether, when a supplemental ac- 
count of newly discovered or newly acquired assets is filed after the 
allowance of a final account, section 19 is operative to effect an 
opening of the final account. As the decree on the final account 
would have the effect of exonerating and discharging the account- 
ant and his sureties from all liability under such decree except for 
fraud or manifest error, it would seem that such an account would 
not be opened under section 19 upon the filing of an account deal- 
ing with new assets. See Field v. Hitchcock, 14 Pick. 405, and 
Harris v. Starkey, 176 Mass. 445. 


The subject may be summarized as follows: 


1. On decrees on final accounts of the fiduciaries named 
in G. L. e. 206, se. 22, the accountant and his sureties are 
forever exonerated and discharged from all liability under 
such decrees, unless the accounts are later impeached for 
fraud or manifest error. 

2. Accounts of the same accountant which are not final 
are opened automatically on any subsequent account as to 
items not previously actually heard and determined even 
though assented to unless their items have been finally 
adjudicated under G. L. ¢. 206, se. 24. 

3. Accounts, the items of which are finally adjudicated 
under section 24, are not opened automatically but only for 
fraud or manifest error, thus giving the accounts so adjudi- 
eated the same effect as a final account under G. L. ec. 206, 
se. 22. 


Viewed thus, the provisions of law relative to the allowance of 
accounts present a harmonious whole, affording entire protection 
to accountants who see fit to avail themselves of the means held 
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out to them to obtain finality of adjudication as to all transactions 
which are free from fraud or manifest error. 

That the foregoing analysis of the several sections of the 
statute on the subject matter appears necessary is perhaps the best 
evidence that the law is on its face complex, even if it is harmon- 
ious when carefully studied. In any event it is difficult to see why 
any account allowed after proper proceedings should be later 
opened, except for fraud or manifest error. Section 19, before 
referred to, provides that on a subsequent account, prior accounts 
of the same accountant not finally adjudicated under section 24, 
are opened so far as to correct errors or mistakes. The Supreme 
Court, however, in interpreting this section in Coulson v. Seeley, 
277 Mass. 559, said, ‘‘The statute means that any item of an 
earlier account which has not previously been contested may be 
investigated and considered when a later account is presented to 
the court for allowance.’’ This decision, while it gives a very 
broad meaning to the words ‘‘so far opened as to correct a mistake 
or error therein’’, is binding on us. It has been urged by many, 
however, that when parties have had their day in court there is no 
sound reason for automatic reopening of accounts and that any 
account once properly allowed, should not be later impeached 
except for fraud or manifest error; that the mere addition of the 
magic words ‘‘and requests that the items thereof be finally deter- 
mined and adjudicated’’ with nothing more done than in accounts 
where no such request is made, should not give more potency to 
the decree in one case than in the other. It is argued that when 
parties have had their day in court, it is in the interest of justice 
that the litigation should be concluded, and that if they consent or 
do not see fit to appear they should likewise be concluded except as 
to fraud or manifest error. With this view we concur and to that 
end suggest that the present confusion be ended by the passage of 
a simple statute, substantially in the form submitted in the Circular 
letter of the Committee. 


SUPPLEMENTARY MEMORANDUM. 
THE MEANING oF ‘‘ MANIFEST ERROR’’. 


Since the foregoing memorandum was written, there have been 
many queries as to what is meant by ‘‘manifest error’. A study 
of all the eases on this subject warrants the view that manifest 
error means mistake, in the sense that the latter word is commonly 
used in speaking of the inherent power of the Probate Court to 
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revoke its decrees for fraud or mistake. 

In one of the earliest cases, Stetson v. Bass, 9 Pick. 27, decided 
in October, 1829, Mr. Justice Wilde delivering the opinion of the 
court said, 


‘*We think there can be no doubt of the right and 
authority of a judge of probate to open an account settled, 
for the purpose of correcting a manifest mistake. In the 
proceedings of all courts errors and mistakes will occur, and 
frequently without the fault of either party, and justice 
requires that some method should be provided for the ecor- 
rection of such errors and mistakes, in whatever court they 
may oceur. In courts of common law jurisdiction the remedy 
is by writ of error, motion for new trial, or application 
for a writ of review; but these remedies are not applicable 
to the proceedings of a court of probate. In that court, when 
a mistake is made in the settlement of an account, the course 
is to apply to the judge of probate for the correction of the 
mistake, by petition, or to state the amount claimed in a new 
account; unless when the mistake is discovered the party 
has a right of appeal, by which it may be corrected in this 
court. 

This practice seems to be well settled, and in several 
eases has received the sanction of this Court. It is indeed 
essentially necessary for the furtherance of justice, and ought 
not to be too strictly limited. Stearns & al. v. Stearns & al., 
1 Pick. 157; Baylies v. Davis & al. ibid., 206.’’ 

Here we have a clear authority apart from any statute, predi- 
eated on the inherent rights of courts to correct errors or mistakes. 

It is interesting to note that here the language used is ‘‘mani- 
fest mistake’’. This language was later imported into the statutes 
and is now to be found in G. L. e. 206, see. 22, and by reference in 
sec. 23. The word ‘‘manifest’’ cannot mean ‘‘apparent on the 
record’’ as such a meaning would exclude cases of assets omitted 
by innocent mistake from the account. It must be therefore that 
the word is used to mean plain or clear error free from doubt when 
the circumstances are made known to the court. It is probable that 
it was in this sense that the court used the language ‘‘upon clear 
proof of fraud or mistake’’ in Waters v. Stickney, 12 Allen 1 
(1886), where the principles of Stetson v. Bass, supra, were affirmed. 
In Waters v. Stickney, the court at page 11 said, 


‘‘The authority of the courts of probate to correct errors 
in their decrees on administration accounts, even when in 
terms final, upon clear proof of fraud or mistake in a point 
not once actually presented and passed upon, has been 
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repeatedly sustained by this court and by the highest courts 
of Vermont and New York, and is now affirmed in this state 
by statute. Field v. Hitchcock, 14 Pick. 405. Boynton v. 
Dyer, 16 Pick. 5. Adams y. Adams, 21 Verm. 165, 167, and 
eases cited. Pew v. Hastings, 1 Barb. Ch. 452. Sipperly v. 
Baucus, 24 N. Y. 46. Rev. Sts. ce. 67, see. 10. Gen. Sts. ¢. 98, 
se. 12. A court of probate has no more power by a decree 
establishing one testamentary instrument to preclude the sub- 
sequent probate of a later one never before brought to its 
notice, than by a decree approving one account to discharge 
an administrator from responsibility for assets not actually 
accounted for.’’ 


The case contains an illuminating discussion of the subject 
matter, but does not, and no ease could, categorically define all kinds 
and classes of mistake. No year passes that a mistake of a kind not 
previously met with does not come into one’s experience. 

It is a mistake to prove a will without presenting a codicil to 
it. Waters v. Stickney, supra. It is a mistake to appoint a trustee 
on the petition of two of five beneficiaries having present vested 
interests without notice to the three who did not assent. Gallagher v. 
Sullivan, 251 Mass. 552. It is a mistake to enter a decree on pro- 
ceedings where the register failed to note appearance of counsel 
for the contestant. Dolan v. Roy, 286 Mass. 519. In all these cases 
revocation was sustained. An executor charged himself with rent 
of real estate to which he himself was entitled as residuary legatee. 
It was held that he was not estopped from showing mistake and hav- 
ing it corrected. Brown v. Baron, 162 Mass. 56. See also Dodd v. 
Winship, 144 Mass. 461. A decree allowing the final account of an 
administrator ¢.t.a. was revoked for error in not appointing a 
guardian ad litem for persons unascertained who might become 
interested under the will of the deceased. Jordan v. Turnbull, 242 
Mass. 317. Mistakes in mathematical processes would doubtless 
warrant revocation of a decree allowing an account. 

The foregoing cases are only some examples but will suffice to 
indicate how difficult it would be to catalogue all possible mistakes 
that would warrant revocation. A mere rough review of Massachu- 
setts decisions as to revocation of probate decrees covers sixteen 
pages. The nearest general principle that the writer can adduce 
would be that the fraud or mistake which will warrant revocation 
must be something extraneous to the presentation of perjured testi- 
mony, or the suppression of evidence at a trial of the issues before 
the court, and that the fraud or mistake must be as to points not 
once actually presented and passed upon by the court, and not a 
mistake in the determination of facts heard by the court, nor a 
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mistake of law in the adjudication of the issues determined. See 
Zeitlin v. Zeitlin, 202 Mass. 205, where it was held that a decree of 
divorcee which had become absolute could not be revoked for perjury 
found to have been committed at the original trial. By contrasting 
this ease with Sampson v. Sampson, 223 Mass. 451, where it was held 
a decree absolute of divorcee could be revoked for fraud of the 
husband in leading his wife to believe that he had abandoned the 
libel and thus to refrain from contesting, we get a good picture of 
the distinction between the fraud in procuring false testimony or 
suppressing evidence on the issues tried, which is not cause for 
revocation, and the extraneous act of fraud as to a subject upon 
which the court has not already passed. 

This may likewise be developed by contrasting Renwick v. 
Macomber, 233 Mass. 531 (suppression of evidence), with Crocker v. 
Crocker, 198 Mass. 401, the extraneous matter in the latter case 
which would warrant revocation of a decree allowing a will being 
the bribery of jurors in the trial of the petition for probate of the 
will. The same principles would apply to alleged mistakes. 

Fiduciaries are amply protected under the proposed act. It is 
not to be conceived that they would espouse a doctrine which would 
permit them to profit by frauds or mistakes undiscovered when 
their accounts are allowed, or which would deny them relief in case 
of subsequently discovered mistakes against their own interests. 

The proposed act includes decrees on any and all accounts, 
whether interim or final. It gives to such decrees exactly the same 
degree of protection accorded to the decrees of the court on all other 
subject matters,—no more, no less. 

The foregoing is a mere outline and for those who wish to 
pursue the general subject, the following cases on revocation of 
probate decrees for fraud or mistake, may be of interest: 


Stetson v. Bass, 9 Pick. 25. 

Peters v. Peters, 8 Cush. 529. 

Waters v. Stickney, 12 Allen 1. 

Newton v. Seaman’s Friend Society, 130 Mass. 91. 
Gale v. Nickerson, 144 Mass. 415. 
Tucker v. Fisk, 154 Mass. 574. 

Wilton v. Humphreys, 176 Mass. 253. 
Crocker v. Crocker, 198 Mass. 401. 
Boardman v. Hasseltine, 200 Mass. 495. 
Zeitlin v. Zeitlin, 202 Mass. 205. 

Boyd v. Boyd, 226 Mass. 542. 

Greene v. Greene, 2 Grey 361. 

Bowers v. Hammond, 139 Mass. 360. 
Burgess v. Burgess, 256 Mass. 99. 
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Fuller v. Fuller, 261 Mass. 82. 

Farquhar v. N. E. Trust Co., 261 Mass. 209. 

Clarke v. Clarke, 262 Mass. 297. 

Pepper v. Old Colony Trust Co., 262 Mass. 570. 

Sullivan v. Sullivan, 266 Mass. 228. 

Donnell v. Goss, 269 Mass. 214. 

Holyoke Nat. Bank v. Dulitzky, 273 Mass. 125. 

McLaughlin v. Feerick, 276 Mass. 180. 

Eldridge v. Eldridge, 278 Mass. 309. 

Lowell v. Lowell, 276 Mass. 10. 

Jordan v. Turnbull, 242 Mass. 317. 

Gallagher v. Sullivan, 251 Mass. 552. 

Brown v. Baron, 162 Mass. 56. 

Dodd v. Winship, 144 Mass. 461. 

Jennison v. Hapgood, 7 Pick. 1. 

Paine v. Stone, 10 Pick. 76. 

Blake v. Ward, 137 Mass. 94. 

Phillips v. Chase, 203 Mass. 556. 

Wright v. Macomber, 239 Mass. 98. 

Weaver v. Mitchell, 265 Mass. 567. 

Fuller v. Sylvia, 243 Mass. 156. 

Johnson v. Kerns, 247 Mass. 92. 

Payzant v. Payzant, 269 Mass. 70. 

Goodrich v. Hanson, 238 Mass. 313 (but see Dolan v. 
Roy, 286 Mass. 519). 

Jones v. Jones, 223 Mass. 540. 

Harris v. Starkey. 176 Mass. 445. 

Libby v. Todd, 194 Mass. 507. 

Welch v. Flory, 1936 Advance Sheets p. decided 
April 1, 1936. 


THE DEDICATION OF THE ST. IVES MEMORIAL. 


As the Massachusetts Bar Association was a contributor, with 
other bar associations, to the memorial described in the American 
Bar Association Journal for March, 1932, and in the Massacuvu- 
sETts LAW QuaRTERLY for February, 1933, pp. 78-79, the follow- 
ing item is printed for the information of members :— 

Chicago, March 25—The American Bar Association announced 
today that the memorial window in commemoration of St. Ives, 
patron saint of lawyers, is being installed in the Cathedral at 
Tréguier, in Brittany, France, as the gift of the American Bar, 
and will de dedicated on May 18th, the day before the féte day of 
St. Ives. Representatives of the Bar of France and the United 
States will attend, and Mr. Pendleton Beckley of Paris, member 
of the American Bar Association and Chairman of the American 
Committee of donors, will present the greetings of the American 
Bar Association. (See Editorial in American Bar Association Jour- 
nal for April, 1936, p. 255.) 














25 


SECOND REPORT OF FEDERAL RULES COMMITTEE 
FOR THE DISTRICT OF MASSACHUSETTS. 


On September 7, 1935, Edgar B. Tolman, Esquire, addressed 
a letter to Judge Brewster asking if there were any rules of the local 
District Court which the local committee desired to see incorporated 
in the forthcoming Supreme Court Rules. To consider this sugges- 
tion a meeting of the local committee was held in Judge Brewster’s 
chambers on November 18, 1935. There were present the three Dis- 
trict Judges for the District of Massachusetts, namely, Judge Brew- 
ster, Judge McLellan and Judge Sweeney. In addition the follow- 
ing members of the committee were present: Messrs. Grinnell, 
Cabot, Smith, Branch and Spalding. Local rules of the District 
Court were gone over and it was the sense of the committee that for 
the most part there were very few, if any, which would serve as 
general rules. Many of them by reason of the Conformity Act 
were declaratory of Massachusetts procedure and were entirely 
local in character. However, the local rules suggested to the com- 
mittee the following matters: 


DiscoverRY BreForE TRIAL. 


In the first report of the committee in paragraph 2 there was 
a general suggestion that discovery before trial be permitted in law 
actions. The suggestion, however, was silent as to what kind of 
discovery should be permitted. It was the sense of the committee 
that the type of discovery sanctioned by the new rules should be 
broader than those now allowed under Equity Rule 58. Rule 58 
has been quite narrowly construed and gives rise to many difficult 
questions with respect to the sort of questions that may be asked. 
See for example Byron Weston Co. v. L. L. Brown Paper Co., 13 F. 
(2d) 413 (D.C. D. of Mass.). On the other hand in New York, 
Illinois and Ohio and probably in other states, as we understand it, 
the practice permits extensive interrogation of the adverse party 
and his witnesses by deposition in advance of trial. This has been 
the subject of considerable abuse, for by calling upon the other side 
to submit to an extensive examination of this sort a considerable 
burden is cast on the interrogated party both as to time and money. 
It has also virtually the effect of a double trial. It is believed that 
this type of interrogation is altogether too broad. The committee 
felt that the type of interrogation allowed by the Massachusetts 
statutes would avoid these two extremes. The Massachusetts statute 
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permits merely the interrogation of the adverse party by written 
interrogatories but the scope of the interrogation is as broad as 
that which would be permitted in Court. The Massachusetts statute, 
found in General Laws, Chapter 231, Sections 61-65, inclusive, is 
as follows (statute quoted) : 

Rule 48 of the Rules of the District Court it is believed has some 
value which might well serve as the basis of a general rule. This 
has to do with admission of material facts and execution of writ- 
ten documents. It is largely based on a local Massachusetts statute. 
The statute is found in General Laws, Chapter 231, Section 69, and 
reads as follows (statute quoted) : 

General Laws, Chapter 231, Section 68, which has to do with 
the inspection of documents might also serve as a basis of a rule. 
This reads as follows (statute quoted) : 


AFFIDAVIT OF JURISDICTIONAL AMOUNT. 

The rising tide of accident cases plus the fact that many of 
the defendants are foreign corporations has tended to throw a large 
number of these cases into the Federal Courts. Upon the trial of 
the case it is found that many of them involve amounts far below 
the $3,000 jurisdictional requirement. To meet this situation the 
Court drafted the following rule: 


Rule 36. 

‘*In actions to recover damages for personal injuries in 
which the jurisdiction of this Court depends upon diversity 
of citizenship, the declaration shall contain an averment 
that the amount actually in controversy exceeds the sum of 
$3,000 ; and such averment shall be supported by affidavit of 
the plaintiff or his counsel. In any such case removed from 
a State Court, the defendant shall on entering the case in 
this Court file a similar affidavit signed by the defendant or 
his counsel. Notice of the filing of such affidavit shall be 
given by mail to the opposite party. Counter-affidavits may 
be filed within five days, and further affidavits by either 
party by leave of Court. The question whether the necessary 
jurisdictional amount is in controversy will be heard and 
determined upon said affidavits unless otherwise ordered. 
No trial shall be had in any such action hereafter entered 
until the provisions of this rule have been complied with. If 
it shall appear that the alleged amount in controversy has 
been colorably enlarged for the purpose of creating a case 
cognizable by or removable to this Court, the suit shall be 
dismissed or remanded with costs pursuant to the provisions 
of Section 37 of the Judicial Code.’’ (U.S.C. A. Title 28, 
Section 80). 
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The judges are of the opinion that this rule has aided materially in 
keeping cases that should never have been brought in the Federal 
Court from coming there. Some such rule might be employed 
generally. 

ATTACHMENT ON MESNE PROCESS. 


Under the Conformity Act the question of attachment is now 
governed by local law. The committee was of the opinion that this 
should continue to be a local matter but that possibly the local Dis- 
trict Court should be given authority to make its own rules con- 
cerning the matter. 


CLAIMING A JURY. 


Under the present Federal practice a party gets a jury trial 
unless he expressly waives it in writing. In the State Courts of 
Massachusetts the constitutional provisions for a jury trial are not 
unlike those of the Federal Constitution, yet it is provided by stat- 
ute that a party is not entitled to a jury trial unless he expressly 
claims it within a specified time. This provision might tend some- 
what to cut down the number of jury trials and yet in no way 
impair one’s right to one if he really wants it. 

Respectfully submitted, 
For the Committee, 


JOHN V. SPALDING, Secretary. 


EDITORIAL NOTE. 


In connection with the subject of discovery discussed in the fore- 
going report the following comment from a lawyer in a western state is 
interesting; he writes: 

“In many respects court procedure has not yet reached the ‘horse 
and buggy days’—it is still in the era of the ox cart. Having been 
accustomed during all of my years of practice to a procedure by which 
we can take the deposition of the adverse party at any time after sum- 
mons is served, and to a procedure in court generally which has for its 
primary purpose the ascertainment of the truth and the doing of sub- 
stantial justice, perhaps I am unduly lacking in patience with the archaic 
technicalities of ox cart procedure.” 

The Judicial Council (of Mass.) in its ninth report (Reprinted in 
MASSACHUSETTS LAW QUARTERLY for November, 1933) pp. 22—23, said, 
“We think such a procedure (for oral discovery) could be used here to a 
net advantage, though, of course, it lends itself to abuse if not sufficiently 
guarded,” and they recommended an act to allow the courts to experi- 
ment with the subject by rule. More than a century ago, Jeremy Ben- 


tham contrasted the “confrontatory” method with the “epistolary” 
method. 
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MASSACHUSETTS AND THE UNLAWFUL PRACTICE 
OF THE LAW. 


(An Address Before the Worcester Bar Association on January 22, 1936, 
by Stoughton Bell, Esq., Chairman of the Committee of the Boston 
Bar Association, on Unlawful Practice.) 

In the days now long gone when life was simpler and com- 
munication between those in one town or village and another was 
slow—often unreliable and fraught with danger—the country 
squire flourished. He lived in the largest house in town. Often 
he was a justice of the peace, but seldom a member of the bar. 
Yet his advice on legal as well as family affairs was sought and fol- 
lowed by his fellow townsmen because men trained in the law were 
seldom found in the towns and villages. 

As early as 1790* a law to the following effect was passed, 
whose provisions were repealed only at the last session of our Legis- 
lature: 


‘“Whereas it has been represented to this Legislature that 
doubts have arisen in some of the Courts of Judicature 
within this Commonwealth, respecting the right of persons 
to constitute attornies in certain cases, other than those 
which have been admitted in usual form prescribed by law; 
for the removal of which doubts, 


‘*Be it enacted, .. . That, every citizen be and hereby 
is authorized to appear in any Court . . . to prosecute and 
defend any action, . . . by any person of a decent and good 


moral character, whom he shall eall to his aid or appoint 
for that purpose .. .’’ 


If we were to celebrate the three hundredth anniversary of the 
establishment in Boston of the first individual trusteeship as a 
separate institution or profession, that celebration would take 
place within a very few years. From the beginning, the highest 
type of individual trustee was a man of established position in our 
community—a man usually learned in the law who withdrew from 
the active practice as the volume of his trusteeships grew, often- 
times amounting to many millions of dollars. The individual trus- 
tee not only handled the property of his clients, investing and rein- 
vesting it as to him seemed best, but frequently he was more than 
the confidential adviser of the client and his entire family—he 
was, or soon became, a member of the family circle. He was a man 








* Act of March 6, 1790. 
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of unquestioned integrity and good judgment. I am, of course, 
referring to that group of lawyers among those handling trusts 
who from training and constant application were qualified. He 
organized his office with advisers and accountants who were experts 
not only in securities, but who knew real estate. Many of the 
larger of these trusteeships were invested solely in real estate. In 
fact, a large part of downtown Boston is today held by such 
individual trustees. 

This, then, is the picture that confronted the banks in Boston 
when they first considered establishing trust departments. This 
was the competition that confronted them. It was not then con- 
sidered as competition. Many of the individual trustees in this 
group were on the boards of directors of the various banks. They 
recognized that there was a field for the banks that they as individ- 
uals had not touched. 

All this tended to set a high standard for the banks that were 
proposing to go into the trust business. It, however, led to a mis- 
understanding of the banks’ powers. These individual trustees 
were lawyers accustomed to do all the legal work connected with 
their trusts, with the result that when they gave to the banks the 
benefit of their experience and often did the legal work in con- 
nection with the new departments, it was perhaps natural that 
they should not have explained to their lay brethren in the bank 
the fine line of demarcation between the business and the legal work 
to be done. Of this I shall speak again. 

Gradually life became more complex, means of communica- 
tion improved and corporations came to play an ever increasing 
role in industry and finance. Before the 90s they were compara- 
tively little used. In 1900 there had been but 13 trust companies 
doing a fiduciary business in Massachusetts. These had trust 
assets of $13,000,000. Within 30 years, 59 trust companies and 
76 national banks in Massachusetts reported trust assets of $1,086,- 
000,000. Not until 1913 did the passage of the Federal Reserve 
Act make it possible for national banks to conduct a trust business. 

Coincidentally with this expansion, particularly during my 
own generation, the growth of the unlawful practice of the law 
as we know it today became pronounced. The banks created legal 
departments manned by members of the bar ready to aid in prac- 
ticing law on behalf of their customers. Likewise, collection agen- 
cies, automobile associations, and other like agencies arose—organ- 
ized by members of the bar and having in their employ members 
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of the bar ready and willing to aid in the practice of the law. 

Each year for the last half dozen numerous bills have been 
introduced in the Legislature to have defined by statute the words 
‘*practice of the law’’. Two years ago such a bill containing many 
exceptions was passed by the House. When it reached the Senate 
that body sought an opinion from the Supreme Court. 

The Court in its opinion declared many of the provisions of 
the proposed bill to be beyond the scope of legislative authority*. 
A new bill was thereafter drafted and passed. This bill repealed 
the power of attorney statutes above referred to and gave to the 
Attorney General sweeping powers to institute proceedings to rid 
the Commonwealth of unlawful practitioners**. 

Immediately upon its passage Attorney General Dever desig- 
nated Assistant Attorney General Goldman to stop the illegal praec- 
tice of the law by collection agencies and automobile associations. 
One hundred of the former have already been enjoined by the 
Supreme Court from the further practice of the law. Of the 
latter, a number have likewise been enjoined. Actions against 
other collection agencies and automobile associations are in the 
course of being tried or are awaiting their turn for trial. 

The Attorney General has also called a halt to those under- 
takers throughout the state who have been active in probate pro- 
ceedings in connection with the estates of deceased persons whom 
they have served and in acting as runners for members of the bar. 

The practice of the law by justices of the peace and notaries 
publie who are not members of the bar is also a matter that is being 
actively handled by the Attorney General. 

He is also giving his attention to other groups, some of whose 
members—although not members of the bar—are practicing law. 

The Committee on Unlawful Practice of the Law of the Boston 
Bar Association is considering carefully the question of so-called 
law lists. The results of these studies will be given to the Attorney 
General. It is the hope of the Committee that a set of rules govern- 
ing the use of these lists by members of the bar may be adopted 
by our Supreme Court as has already been done by the Supreme 
Court of several other states. 

Something over a year ago the Committee of the Boston Bar 
Association received a complaint against a realtor for his alleged 
unlawful practice of the law before the Board of Tax Appeals. 





* Opinion of the Justices, Jan., 1935, Adv. Sheets p. 343. 
**Chap. 346 of the Acts of 1935. 


























31 


Upon its receipt, the Committee took the matter up with the various 
real estate exchanges. It is informed that they are now working 
with counsel in the preparation of a code for Realtors. 

Before the passage of the 1935 Act above referred to, even 
before the Opinion of the Justices came down, the Bar Association 
of the City of Boston appointed a special committee, of which I 
had the honor to be a member, to confer with a similar committee 
appointed at the request of the Bar Association by the Cor- 
porate Fiduciaries Association of the City of Boston (this com- 
mittee also acted as a committee for the Massachusetts Trust Com- 
pany Associates) to draw up a Code of Rules for the Conduct 
of Trust Business. These two committees, after many confer- 
ences, drew up in very general form a code of conduct that was to 
serve as an aid to the banks and their employees. The Code was 
adopted by the organizations represented. It does not touch upon 
the conduct of the business of handling trusts. In brief, it pro- 
vides that a bank should not in its advertising or soliciting make 
any inaccurate, misleading or unfair statements, or hold itself 
out as prepared to give legal advice or practice law. The cus- 
tomer’s interests must constantly be safeguarded. He must be 
advised to employ his own lawyer. It provides that, ‘‘In no event 
should a bank draw wills, codicils or irrevocable trust instruments, 
or do anything which amounts to practicing law.’’ 

As to probate matters the code states that it is ‘‘not believed 
possible to lay down a hard and fast classification, but it is believed 
that the probate of a will, appointment of an administrator, trus- 
tee, conservator, guardian or other fiduciary, the allowance of con- 
tested accounts, the bringing of petitions for instructions, and the 
conduct of litigation all constitute the practice of the law, and 
require under ordinary circumstances the employment of a 
lawyer.’’ He must be outside the bank’s own personnel, prefer- 
ably the one who drew the will or trust instrument. Among other 
things the code provides for a Conference Committee of six, three 
representing the banks and three representing the bar. Although 
appointed three years ago, it has been necessary to call the Com- 
mittee together only twice. On one occasion it was called to give 
me, as Chairman, some advice on the form of answer to give to a 
question submitted by a trust officer; on the other occasion, to sit 
upon a complaint against a trust company for selecting an attorney 
connected with it in the matter of the probate of a will drawn by 
another attorney. Only three other complaints have been made 
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to the Committee. All for faulty advertising. This the offending 
banks corrected after informal notice from the Chairman. 

In the Boston code, above referred to, the banks are not for- 
bidden to draw revocable trust instruments. It is my personal 
opinion that it is just as much the practice of the law to draw such 
a trust instrument as to draw a will. Cireuit Judge Allan Camp- 
bell of Michigan, expressing his opinion in a recently decided ease, 
makes no distinction between revocable and irrevocable trusts but 
refers to them both as living trusts. He says: 


‘‘They (the trust companies) distinguish living trusts from 
wills in that they are immediate parties to such trust agree- 
ments and only remote parties to the latter. The practical 
difference does not appear to the Court’s mind. In both 
cases the trust company solicits business essentially legal in 
character and induces the public to avail itself of their legal 
department for this service. The service is not (as claimed) 
merely ancillary to the business, but is so inherently a part 
thereof that when they solicit by advertising or personal 
interviews the privilege of acting as trustee and offer to 
draw the instrument, they are seeking to sell the services of 
their paid legal staff.’’ 


(This case was, I understand, argued on appeal before the 
highest court of the State in October.) 

That the trust departments of banks in other parts of the 
country have been illegally practicing law is evidenced by various 
decrees that have been entered enjoining such practices and in one 
instance at least imposing upon the bank a fine of $1,000.* 

A recent report of the Trust and Title Company Committee 
of the State Bar of California contains the following opinion: 


‘‘The Committee believes that there is need for a more 
general recognition by the members of the bar of the right 
of corporate fiduciaries to handle purely administrative and 
financial functions incident to probate and trust administra- 
tion, as well as for a more general recognition by represent- 
atives of corporate fiduciaries and title companies of the 
exclusive function of the bar to handle the legal matters in- 
cident to such administration.’’ 


What, then, is the practice of the law? The Supreme Court 
of Massachusetts has said : 


‘*Practice of law, under modern conditions, consists in no 
small part of work performed outside of any court and hav- 





* People v. People’s Stock Yards State Bank, 344 Ill. 462. 
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ing no immediate relation to proceedings in court. It em- 
braces conveyancing, the giving of legal advice on a large 
variety of subjects, and the preparation and execution of 
legal instruments covering an extensive field of business and 
trust relations and other affairs.’’ 


The same Court has said: 


‘‘The gratuitous furnishing of legal aid to the poor and 
unfortunate without means in the pursuit of any civil rem- 
edy, as matter of charity, the search of records of real estate 
to ascertain what may there be disclosed without giving 
opinion or advice as to the legal effect of what is found, the 
work of an accountant dissociated from legal advice, do not 
constitute the practice of law. There may be other kindred 
pursuits of the same character. All these activities, how- 
ever, lie close to the border line and may easily become or 
be accompanied by practice of the law. The giving of advice 
as to investments in stocks, bonds and other securities, in 
real or personal property, and in making tax returns falls 
within the same eategory . 

‘‘A bank that furnished ‘legal information or legal 
advice with respect to investments, taxation, stocks, bond, 
notes or other securities or property’ transcends in some par- 
ticulars the limits permissible to those not members of the 
bar and would comprehend, if stretched to its limits, a con- 
siderable practice of law.’’ 


The Supreme Court of South Carolina has said that the prac- 
tice of the law embraces ‘‘in addition to conveyancing, the prepara- 
tion of legal instruments of all kinds, and in general all advice to 


clients and all action taken for them in matters connected with the 
law.’’ ** 


The Supreme Court of Illinois has said that : 


‘‘The practice of the law also includes the giving of 
advice or rendering services requiring the use of legal skill 
or knowledge. The Commissioner, in his report, has sub- 
mitted a definition for ‘practicing law’ as follows: ‘Prac- 
ticing as an attorney or counselor-at-law, according to the 
laws and customs of our courts, is the giving of advice or 
rendition of any sort of service by any person, firm or cor- 
poration when the giving of such advice or rendition of 
such service requires the use of any degree of legal knowl- 
edge or skill . . .’. While we do not adopt finally the defini- 
tion suggested by the Commissioner, we think it will serve 
in general as a basis in a given ease for determining whether 


* Opinion of the Justices, foun. 1935, Mass. Advance Sheets, p. 343. 
n re Duncan, 83 S. C. 











34 


one charged with unauthorized practice of law has been 
guilty of contempt of this court and whether and to what 
extent he should be punished.’’ * 


From these quotations it will be seen that an exact definition 
of what is the practice of the law cannot be drawn. There is no 
clear-cut line that separates the practice of the law from other 
activities that are legitimate business functions to be exercised 
by a bank through its trust officers. That the banks as well as the 
bar recognize the existence of this twilight zone is evidenced by the 
large number of so-called Codes of Rules for the Conduct of Trust 
Business that have been written within the last two or three years. 

An examination of a large number of these codes reveals a var- 
iety of ways in which the matter has been handled in different parts 
of the country. Several have copied the Boston code word for 
word. There is a phrase in one or two of them that might well be 
included in our code. Some are so sketehy as hardly to be worthy 
of the name of a code. 

When considering the question whether or not such a code can 
be effective, it should be borne in mind that the trust department 
of every well-organized bank performs not only such fiduciary serv- 
ices as executor, administrator, guardian, conservator and trustee 
under a will but also as trustee under voluntary trusts; as trustee 
for the collection of the proceeds of insurance policies; as agent 
under a full power of attorney to handle securities involving in- 
vestment, safekeeping, collection and remittance of income; as 
agent in the management of real estate; as escrow agents; as agents 
for the executor or trustee ; as the custodian of wills. 

Yet the trust officer of one of our largest and most representa- 
tive banks has said very recently that ‘‘in almost every conversa- 
tion on these matters, trust officers make use of legal phraseology 
and should have some knowledge of the law, but he can tread this 
conversational path with safety if he follows the code guide post.”’ 

In November, 1935, the Attorney General invited each bar 
association in Massachusetts to send a representative to a meeting 
in his office. At this meeting, which I attended as the representa- 
tive of the Bar Association of the City of Boston, Attorney General 
Dever stated that he had called us together because of the alleged 
practice of the law by certain of the banks of the Commonwealth. 
After a general discussion lasting most of one morning, it was voted 
to ask the Attorney General to appoint a committee of five to draw 





* People ex rel The Illinois Bar Association v. People’s Stock Yards Bank, 344 Ill. 
S11. 
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up a code. The code is to be presented to another meeting, and if 
adopted it is to be sent to each bar association and by it presented 
for adoption to the banks located within the association’s territory. 
The committee, composed of Nathan P. Avery of Holyoke, Mass., 
Chairman, Judge Collen C. Campbell of Barnstable, W. Arthur 
Garrity of Worcester, Colonel Frederic G. Bauer of Boston and 
myself is now at work on the problem. 


Of this conference the Attorney General in his Annual Report 
to this year’s Legislature says: 


‘“*T ealled a conference of the representatives of the 
Massachusetts Bar Association, The Law Society of Massa- 
chusetts, and the several County Bar Associations. As a 
result of this conference, a subcommittee of five was ap- 
pointed to formulate a program of procedure to deal with 
this particular aspect of the problem of unauthorized prac- 
tice of law. It will be generally agreed that hasty and ill- 
conceived action against financial institutions might lead to 
a loss of confidence in them on the part of the public, which 
would prove harmful to the financial structure of the Com- 
monwealth. It therefore is a prudent course to make ade- 
quate preparation for any effort along this line. 

‘‘The trust companies of the Commonwealth hold in 
trust more than one billion dollars of assets. That they have 
a legal right so to do is clear. It is also clear that in dealing 
with these assets they have no right to perform legal services 
or to render legal advice. The problem presents a difficulty, 
however, in that in this field of activity an exact definition 
of what is the practice of law cannot be drawn which can be 
rigidly applied to all eases. There is a hazy line of demar- 
eation which separates the practice of law from other activi- 
ties which are legitimate business functions to be exercised 
by a bank through its trust officers. It is the hope of the 
Department that an agreement may be reached which will 
solve these difficulties of definition. However, the law in this 
regard is in its formative stage. Judicial effort should be 
made to obtain precise definitions. The public interest will 
be clearly served by confining the banker to banking activi- 
ties and leaving the practice of the law to duly admitted 
members of the Bar.’’ 


So much then for the steps that are now being taken to stop 
the unlawful practice of the law. I have only touched upon the 
high spots. I have not attempted to make the outline exhaustive. 
In speaking of groups and classes of offenders, I realize that there 
are many persons in almost every group to which I have referred 
who are not and who never have practiced law. Likewise, there 
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are many lawyers who have not aided and abetted them in this 
practice. 

This brings me to a consideration of the participation of the 
lawyer in the unlawful practice of the law. For without his active 
participation much if not all of the unlawful practices to which I 
have referred would not have arisen. 

A striking instance is the collection ageney incorporated by a 
lawyer, perhaps for the purpose of soliciting business. The bar 
could have stopped this without the passage of the 1935 Act or the 
Opinion of the Supreme Court. It could have instituted an action 
before the Grievance Committee against the offending lawyer for 
soliciting, or the debtor could have filed a demurrer to the declara- 
tion of the creditor, setting forth that the collection agency was a 
corporation practicing law illegally and that the court was without 
jurisdiction. Such a demurrer would have been, as it has been, 
sustained. 

In the District of Columbia Richard A. Harman brought an 
action in his own name on behalf of himself, as a licensed attorney 
of the District, and all other lawyers against one Berry, a realtor, 
who had brought twenty-two actions for rent on behalf of a land- 
lord. On March 6, 1935, Justice Bailey filed a memorandum 
opinion in which he said: 

‘*However, the defendant holds himself out to the pub- 
lie as conducting a rental business and collecting rents for 
anyone who may employ him. His manner of so doing is by 
having leases, which have already been made, assigned to 
him, and by executing new leases in his own name when they 
have not been made before his employment or in renewal of 
old ones. When a tenant fails to pay rent, he himself files 
pleadings in his own name in the Municipal Court to oust the 
tenant unless he shall pay the rent before eviction. While 
it is true that an agent under certain circumstances may 
bring suit in his own name, the practice, as in the instant 
ease, of doing this for anyone who may employ him, and 
engaging in the business of collecting rents by eviction pro- 
ceedings in court, when he is not the owner of the leased 
property, is, in my opinion, the act of practicing law, and 
the plaintiff is entitled to have the defendant enjoined from 
continuing in this practice.’’ 


So with the acts of the lay insurance adjuster or claim agent. 
Have you ever drawn a settlement check to him and the claimant? 
The mere delivery of that check enabled that adjuster or agent to 


practice law illegally; if that check had not been delivered, he 
could not have continued to practice law. 



































37 


It has been said that, ‘‘If lawyers do not participate in, co- 
operate with, or facilitate the illegal practice of the law, it would 
not exist an hour. The present illegal practice of law is due almost 
entirely to the participation, somewhere in the process, by 
lawyers.’’ * 

Without the participation of the lawyer, whether as a regular 
employee of or one of the general counsel for the bank, the bank 
would never have drawn a will or prepared a trust instrument. 
The fact that he is held out by the bank to its customers as one of 
its regular lawyers tends to give the customer added assurance that 
the document will be properly drawn. 

The layman is not dumb. He does not usually go to another 
layman for legal advice. He wants the advice of a lawyer. He is 
only willing to get that advice from a layman if he knows that the 
particular layman to whom he goes has lurking in the background 
a lawyer ready to give advice without expense. 

The position of the paid legal staff or of the attorney who 
accepts business sent to him by the lay agency that intervenes 
between the one who should be the client and the lawyer, whether 
that lay agency be a bank, a collection agency or an automobile 
association, is treated in the Canons of Professional Ethies adopted 
by the American Bar Association. 

Canon 27 provides: 


“It is equally unprofessional to procure business by 
indirection through touters of any kind, whether allied real 
estate firms or trust companies advertising to secure the 
drawing of deeds or wills or offering retainers in exchange 


for executorships or trusteeships to be influenced by the 
lawyer.’’ 


Canon 35 provides: 


‘‘The professional services of a lawyer should not be 
controlled or exploited by any lay agency, personal or cor- 
porate, which intervenes between client and lawyer. . . . He 
(a lawyer) should avoid all relations which direct the per- 
formance of his duties in the interest of such intermediary. 
A lawyer’s relation to his client should be personal, and the 
responsibility should be direct to the client.’’ 


It may be helpful to consider some of the decided cases that 
have dealt with this subject. 


* Stanley B. Houck, Chairman, Committee on Unauthorized Practice of Law, Amer- 


ican Bar Association, in an address on September 28, 1935, at the Annual Meeting of 
the Missouri Bar Association. 
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In 1917 a trust company in New York advertised that it would 
furnish without obligation advice in regard to the making of wills. 
In response to a request made to the bank by someone who had 
read the advertisement a trust officer called up an attorney con- 
nected with the defendant’s regularly retained firm of attorneys, 
who came to the bank, took the instructions from the customer, 
drafted the will, in which the trust company was named as execu- 
tor, and attended to its execution the next day. No charge was 
made for services or advice in drafting and attending to the exe- 
eution of the will. On appeal it was held that the trust company 
was guilty of practicing law. In that case the Court said: 


“*Its advertisement offered to furnish legal advice. . . . 
Actually, it furnished an attorney . . . to render these serv- 
ices. The attorney rendered these services because of his 
employment by defendant. . . . Whether the work was in- 
cluded in the general retainer, whether he could refuse to 
perform unless he was paid by the party making the will, 
or whether he was paid at all is unimportant. . . . (Because 
of such employment) some attorneys would tend to regard 
primarily the interests of the corporation, and secondarily 
only, that of the client. . . . In the instant case the vice 

. is divided allegiance.’’ * 


In 1930 disbarment proceedings were brought against an at- 
torney, who was vice-president of a bank at a salary of $4,000 per 
year. He foreclosed mortgages, some for the bank and some for 
third parties. He appeared in probate proceedings. All attorney’s 
fees allowed him by the courts or received in other ways were 
turned over to the bank. In deciding that he was guilty of mis- 
conduct in assisting the bank to practice law the Supreme Court of 
Minnesota said : 


‘‘There ean be no objection to the hiring of an attorney 
on an annual salary basis by banks, other corporations, 
firms or individuals, to attend to and conduct its or their 
legal business. An attorney so employed may, as attorney 
for his employer, foreclose mortgages owned by such em- 
ployer and may include the proper attorney’s fees therefor 
in the foreclosure charges, so long as such fees are covered 
by and paid to him out of his salary and do not exceed what 
is actually paid to him or result in any profit to the em- 
ployer. . . . But neither a corporation nor a layman not 
admitted to practice can practice law nor indirectly prac- 
tice law by hiring a licensed attorney to practice law for 
others for the benefit or profit of such hirer. For this bank 








= People v. People’s Trust Co., 180 App. Div. 494. 
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to employ defendant to conduct law business generally for 
others for the benefit and profit of the bank amounted to the 
unlawful practice of law by the bank and was misconduct 
both on the part of the bank and this defendant, who was a 
participant therein.’’* 


As members of the bar we have welcomed the vigorous activi- 
ties of the Attorney General in going after those agencies and in- 
dividuals that are practicing law unlawfully. Some of us have been 
loud in our denunciation of these lay agencies. But have we 
tackled the problem from the right angle? As members of the bar 
and officers of the court is it not our duty to bring to book those 
members of the bar who in aiding and abetting these agencies are 
transgressing our canons? I repeat, ‘‘The present illegal practice 
of law is due almost entirely to the participation, somewhere in the 
process, of lawyers.’* 








*In re Otterness, 181 Minn. 254. 


DANIEL WEBSTER’S RECIPE FOR CHOWDER? 
(From the Springfield Union of February 27, 1936.) 
The following information should interest those lawyers who 
like to visualize the ‘‘human’’ side of historical figures. 


To the Editor of the Union: 


Sir: After reading an item in a Springfield newspaper about 
fish chowder recipes I am copying from an old recipe book. 


‘*“Webster’s chowder; Daniel Webster was famous for the excel- 
lence of his chowder, and the following is his recipe for making 
it: Four tablespoonfuls of onions fried with pork; 1 quart of boiled 
potatoes, well mashed; 112 pounds of ship biscuit, broken; 1 tea- 
spoonful of thyme; one-half bottle of mushroom catsup; 1 bottle 
of port or claret; 4% a nutmeg, grated; a few cloves, mace, allspice 
and slices of lemon, and some black pepper; 6 pounds of blue or 
white fish, cut in slices; 25 oysters. The whole to be put in a pot, 
covered with an inch of water, cooked slowly and stirred gently.’’ 


I am not submitting this to Professor Cole of Amherst Aggie. 
as an economical or orthodox recipe for our famous New England 
dish that would be suitable for a WPA canning project, but to 
give it to those who never have seen it and to remind them that 
100 years ago the old-timers really did like to eat and, as the boys 
say, ‘‘and how’’. 

H. G. Farr. 

Springfield, February 26, 1936. 
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A PROPOSED ACT TO MAKE QUESTIONS ON BALLOTS 
MORE INTELLIGIBLE. 


The following revised draft of a bill taken from the files of 
last year is now pending before the legislature. Those who ap- 
prove of the bill are urged to communicate with their senators 
and representatives. 


RevisED Drarr oF House 779, FOR THE PURPOSE OF PLACING QUES- 
TIONS UPON THE BALuot More BriEFLY AND INTELLIGIBLY. 


Section 1. Wuereas the constitution provides that when a 
proposed measure is submitted to the people by the initiative or 
referendum under the forty-eighth amendment to the constitution, 
the description of the measure thus submitted shall be inserted in 
the question submitted to the voters upon the ballot and 

WHEREAS the insertion of such a description of any length by 
printing the same in full in the middle of a question renders the 
question difficult to understand and tends to confuse the voter. 

Now THEREFORE in order to carry out the purpose of the forty- 
eighth amendment by making the question more intelligible, it 
is provided that the description prepared by the attorney general 
as prescribed in the forty-eighth amendment shall be inserted in 
each question hereafter placed upon the ballot by reference and 
that such questions shall be printed on the ballot substantially as 
follows: 

‘*Shall an amendment (or a law) entitled ............ 
rabenee eneees es , a description of which numbered........ 
in the pamphlet supplied to each voting booth by the Secre- 
tary of the Commonwealth is inserted herein by reference 
and may be read together with the full text of the act in 
that pamphlet (here state in distinctive type whether ap- 


proved or disapproved by the General Court and by what 
vote thereon) be approved ?”’ 


Section 2. Section forty-eight of chapter fifty-four of the 
General Laws is hereby amended by adding at the end thereof the 
following words: ‘‘The State Seeretary shall also transmit to elec- 
tion commissioners or city or town clerks a sufficient number of the 
printed copies of the measures and of the description of such 
measures and other information relating thereto which is supplied 
by him to the voters under the forty-eighth amendment so that a 
copy thereof may be attached within convenient reach of each voter 
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at each place within the voting booths where the voters mark their 
ballots, and it shall be the duty of the election commissioners and 
city and town clerks to keep such copies within the convenient reach 
of each voter while marking his ballot. 

In the printing of such measures and descriptions of measures, 
the numbers thereof shall correspond to the numbers referred to in 
the questions on the ballot in order that the reference in the ques- 
tion on the ballot by which the description of the measure is in- 
serted in the question may be readily found. 


MEMORANDUM IN SUPPORT OF THE CONSTITUTIONALITY OF THE 
RevisED Drart oF House 779. 


(Submitted to the Committee on Constitutional Laws. ) 

The forty-eighth amendment in ‘‘General Provisions’’, Para- 
graph III, under the title ‘‘Form of Ballot’’ provides that the 
attorney general shall draw a description and the secretary shall 
give each question a number and cause the question to be printed 
‘in the following form .. . shall an amendment to the constitu- 
tion (here insert description and state in distinctive type whether 
approved or disapproved by the General Court and by what vote 
thereon) be approved ?’’ 

In the case of a law ‘‘shall a law (here insert description, and 
state, ete. . . .) be approved?’’ 

The practice hitherto has been to print the whole description 
as determined by the attorney general in the middle of the question 
on the theory that the word ‘‘insert’’ as used in the constitution 
meant that it should be so printed. The question is whether the 
word ‘‘insert’’ as used in the constitution does not also include the 
idea of insertion by reference in such a way as to make the question 
shorter and more intelligible. 

The obvious intention of the I. and R. amendment, which appears 
upon its face as well as from the long debate in Vol. II of the 
Debates of the Convention of 1917, was to submit intelligible ques- 
tions to the voters and to give them as much information as was 
practically possible as to the meaning of the questions before voting. 
The present practice of printing the whole description in the middle 
of the question is based upon only one meaning of the word ‘‘insert’’, 
which, in my opinion, is so contrary to the dominant purpose of the 
I. and R. amendment that it tends to defeat that purpose by caus- 
ing unnecessary confusion. Facing that fact, about which I 
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think we all agree, the simple and reasonable course is to con- 
sider whether there is not another meaning of the word ‘‘insert’’ 
which is more consistent with the purpose of the I. and R. amend- 
ment because it tends to make the question shorter and clearer. 

Now there is another meaning of the word ‘‘insert’’ which is 
perfectly familiar to lawyers who act on it constantly in practice, 
and that is the meaning of ‘‘insertion or incorporation by refer- 
ence’’. The revised draft of House 779 is based on this meaning. 

The practice of incorporation or insertion by reference is so 
common in the every day practice of lawyers that it is seldom dis- 
cussed ; it is simply assumed as a method of ‘‘insertion’’ without 
discussion. Bouvier’s Law Dictionury, Rawles Ed., Vol. I, p. 1007, 
deals with the subject as follows: 


*‘Incorporation by Reference. The bringing into one 
document in legal effect, of the contents of another by 
referring to the latter in such manner as to adopt it.’’ 


This is exactly what section 1 of the enclosed redraft of House 
779 does. 

For the purposes of the present discussion, the word ‘‘incor- 
porate’’ is synonymous with the word ‘‘insert’’ which appears in the 
forty-eighth amendment as above quoted. 

Whether in drafting agreements or bills of exceptions or vari- 
ous other forms of documents, lawyers are constantly ‘‘inserting’’ 
one document into another by the phrase ‘‘a copy of which is hereto 
annexed and made a part hereof’’. One of the commonest forms of 
insertion by reference has been expressly provided by the act of the 
legislature in the short form of deeds act, G. L., Chap. 183, sections 
20-24, in which the following terms are expressly defined in 
detail,— 

‘*Statutory Conditions,’’ ‘‘Statutory Power of Sale,’’ 
‘*Statutory Co-operative Bank Mortgage Condition,’’ and 
‘*Statutory Co-operative Bank Power of Sale’’. 


After defining each of these terms in detail, these sections provide 
that each of them ‘‘may be incorporated . . . by reference’’. 
Accordingly, we have both the statutory recognition, and the 
general recognition by the bench and bar in every day practice, 
of incorporation or insertion by reference, and as the practical 
reason for this practice is brevity and clearness this meaning of 
the word ‘‘insert’’ as used in the forty-eighth amendment is the 
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meaning of the word ‘‘insert’’ that is most consistent with the 
purpose of the I. and R. amendment which is to make the questions 
as brief and clear to the voters as practicable. 

I submit, therefore, that there is no question of the constitu- 
tionality of the enclosed redraft, revised in accordance with sug- 
gestions made by the Secretary of the Commonwealth and approved 
by him. 

F. W. GRINNELL. 


REASONABLE LEGAL FEES. 


(Extract from an Article by Harry Hibschman in the “American 
Mercury” for March, 1936.) 

**One of the most searching inquiries into the subject of fees 
was conducted by Judge Otis of the United States District Court 
at Kansas City in the Loose will case. The question at issue was 
the validity of a provision in the will of Harry Wilson Loose 
establishing a charitable trust, valued at $4,000,000. Nine rela- 
tives attacked this provision, but the court sustained it. Follow- 
ing this litigation, Judge Otis was called upon to determine what 
compensation should be allowed the numerous attorneys. The 
judge appointed a committee of three prominent lawyers. The 
total asked was $150,000. The total recommended by the com- 
mittee was $40,000. 

‘‘But Judge Otis still had different views. He decided that 
four firms were entitled to be paid out of the funds of the estate, 
and to them he awarded $34,000, $20,000, $2000, and $1000, respec- 
tively. In support of his conclusions he wrote an elaborate opinion. 
Referring to the contention that the time devoted to a case by an 
attorney must be considered, Judge Otis said: ‘In that connection, 
one must consider also what time was reasonably necessary for the 
services rendered’. In other words, the question is not how much 
time the particular lawyer spent on the case, but how much it 
would have been necessary for a competent lawyer to devote to it.’’ 
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MASSACHUSETTS ACTS DECLARED UNCONSTITUTIONAL 
BY THE SUPREME JUDICIAL COURT OF MASSACHU- 
SETTS, 1916-1936. 


In Volume I, Number 4 of Massacuuserrs Law QUARTERLY, 
published in August, 1916, there was set forth a table of the Massa- 
chusetts Acts and Resolves declared unconstitutional by the 
Supreme Judicial Court up to that time, according to the opinions 
appearing in Volumes 1-224, inclusive, of the Massachusetts Reports. 
According to the table therein set forth two resolves and fifty-one 
acts or parts of acts had been declared unconstitutional by the 
Supreme Judicial Court, the latest one being Acts of 1914, C. 783, 
section 10. 

The present study includes the Massachusetts acts declared un- 
constitutional in decisions of the Supreme Judicial Court, appear- 
ing in Volumes 225-288 of the Massachusetts Reports, and the 
Advance Sheets through 1936 Advance Sheets 744. During this 
period it does not appear that any Massachusetts Resolves were 








declared unconstitutional. 


TABLE OF MASSACHUSETTS ACTS DECLARED UNCONSTITUTIONAL BY 
SUPREME JUDICIAL COURT, 1916-1936, AND REASONS THEREFOR. 


1. 1851, C. 247, Sect. 2. (G. L. 
C. 166, Sect. 42.) 

Vigeant v. Postal Telegraph 

Cable Company, 1927, 260 Mass. 

335. No representative for Com- 

monwealth. 


2. 1897, C. 75. 

Crofts v. Board of Assessors of 
North Adams, 1927, 261 Mass. 
191. No representative for Com- 
monwealth. 


3. 1911, C. 339. 
Walton Lunch Company v. Kear- 


ney, 1920, 236 Mass. 311. No rep- be 


resentative for Commonwealth. 


4. 1912, C. 706, Sects. 15 and 16. 
iS L. C. 151, Sects. 12 and 
13. 
Commonwealth vy. Boston Trans- 
cript Company, 1924, 249 Mass. 
477. Asst. District Attorney for 
Commonwealth. Case heard on 
agreed facts. 


Statute which imposes liability for injuries sus- 
tained by reason of poles of telegraph company 
without fault of latter, though constitutional 
when enacted has become unconstitutional as 
denying equal protection of the laws, under 14th 
Amendment to Constitution of United States, 
since same liability does not attach to lighting, 
power and telephone companies. 


Act allowing assessments “in just proportion” 
on abutters of one-half expense of paving public 
streets unconstitutional because assessments may 
be greater than benefits. 


Act giving right of jury trial in case of alleged 
violation of injunction where alleged act would 
a crime, in conflict with inherent right of 
court set up by constitution, to enforce its orders. 
Injunction issued by Supreme Judicial Court. 


Act imposing penalty on newspapers for refusing 
to publish findings, decrees or notices of minimum 
wage commission, in violation of freedom of con- 
tract secured by Declaration of Rights, Arts. 1, 
10 and 12. Depriving person injured by publica- 
tion of right of action therefor, in violation of 
Declaration of Rights, Art. 11, giving remedies 
for wrongs. 
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5. 1914, C. 761. 
Perkins v. Westwood, 1917, 226 
Mass. 268. No representative for 
Commonwealth. 


6. 1915, C. 112. 
Riverbank Improvement Company 
v. Chadwick, 1917, 228 Mass. 242. 
No representative for Common- 
wealth. 


7. Sp. 1917, C. 289. 

Attorney General v. City of 
Methuen, 1921, 236 Mass. 564. 
Assistant Attorney General for 
Relator. 


8. 1930, C. 

Adams v. * 1931, 274 
Mass. 453. Submitted on plead- 
ings and agreed statement of 
facts. No representative for 
Commonwealth. 


9. 19381, C. 377. (G. L. (Ter. 

Ed.) C. 149, Sect. 26.) 
Commonwealth v. Daniel O’Con- 
nell’s Sons, Inc., 1933, 281 Mass. 
402. District Attorney for the 
Commonwealth. Agreed state- 
ment of facts. 


10. 1932, C. 117, Sect. 2. (G. L. 

(Ter. Ed.) C. 152, Sect. 12.) 
Michael Casieri’s Case, 1934, 286 
Mass. 50. No representative for 
Commonwealth. 


11. 1933, C. 121, Sect. 6. 
Campbell v. aed of — 1935, 

Mas 1935 Adv. 
Sh. 1173. ‘No representative for 
Commonwealth. 
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Act giving owners of bonds secured by mortgage 
of tangible property actually taxed, option of 
avoiding local taxation of bonds by registering 
with tax commissioner, and paying a fee of 30 
cents per hundred dollars par value, held uncon- 
stitutional as imposing unequal and dispropor- 
tional tax in violation of Mass. constitution, Chap. 
I, Sect. 1, Art. 4. 


Statute which forces owner of land in favor of 
which equitable restrictions run to accept money 
damages in lieu thereof if restrictions unenforce- 
able in equity, even though valid and not opposed 
to public interest, unconstitutional as taking of 
interest in land for private purposes in violation 
of Arts. 1 and 10 of Declaration of Rights. 


Statute purporting to incorporate Methuen as 
city, held unconstitutional as in conflict with Art. 
2 of amendments to Mass. constitution, because 
no prior application therefor, by duly warned 
town meeting. Decree of ouster in quo warranto 
proceedings nevertheless refused in Court’s dis- 
cretion, because of effects on public. 


Statute contrary to terms of agreement pertain- 
ing to method of election of trustees, under which 
town accepted gift of hospital at variance with 
Art. 1, Sect. 10 of U. S. Constitution, “No state 
shall... pass any ... law, impairing the obliga- 
tion of contracts... .” 


Statute purporting to fix wages for a day’s work 
in contracts with state or municipal unit at “cus- 
tomary and prevailing rate” in “locality”, bad 
for indefiniteness, and so in violation of 14th 
Amendment to U. S. Constitution. 


Act purporting to reopen final decree in work- 
men’s compensation case, unconstitutional as in 
violation of 14th Amendment to U. S. Constitu- 
tion, and of Arts. 10 and 30 of the Declaration 
of Rights. 


Statute purporting to ratify prior action of City 
of Boston in taking portion of statutory pay of 
public officials as contribution for public welfare, 
unconstitutional as taking property without due 
process of law, and without compensation in viola- 
tion of Arts. 1, 10 and 11 of Declaration of 
Rights. 


In the previous article, above referred to, two resolves and 
fifty-one acts or parts of acts were set forth as having been declared 
unconstitutional by the Supreme Judicial Court of Massachusetts, all 
but one since 1847. Up to the time of writing, therefore, two resolves, 
and sixty-two acts or parts of acts have been so declared uncon- 








46 


stitutional. During that period that is from 1847 to 1935 both in- 
elusive, 38,483 acts and 8417 resolves, exclusive, however, of the 
five great revisions of the general laws, have been put on the statute 
books by legislative and executive action, a total of 46,900. The 
Supreme Judicial Court has thus declared invalid less than one- 
seventh of one per cent of these proceedings.* 

None of the decisions cited in the above table contains dissent- 
ing opinions. 

It will be noticed that in only one ease, No. 7 in the table, 
Attorney General v. City of Methuen, 236 Mass. 564, did the 
Supreme Judicial Court have the benefit of argument from the 
Attorney General’s office. In only two others, No. 4 and No. 9, 
both heard on agreed facts, was the Commonwealth represented, in 
each case by a District Attorney. The writer would renew his 
suggestion set forth in the previous article that no statute be 
declared unconstitutional on a statement of agreed fact, unless such 
statement is assented to by the Attorney General, and that no 
statute be declared unconstitutional unless the Attorney General 
has been given an opportunity to defend its constitutionality. It 
might be of interest to point out that in the case of Brushaber v. 
Union Pacific Railroad Company, 1916, 240 U.S. 1, a suit by a 
stockholder to restrain the corporation from voluntarily complying 
with the Federal income tax, that though the United States was no 
party to the suit, that the constitutionality of the Federal income tax 
act was argued orally by Solicitor General Davis and Assistant 
Attorney General Wallace, who with Attorney General Gregory, 


(a) During the same period certain Massachusetts statutes were declared unconstitutional 
by the Supreme Court of the United States as in conflict with the Federal Constitution, 
among which are the following, though the writer has not made a close enough study of 
the decisions to say that they are the only Massachusetts statutes so declared uncon- 
stitutional. 

1. St. 1837, C. 238, imposing a head tax of $2.00 on the landing of alien passengers 
at Massachusetts ports though pronounced constitutional by the Supreme Judicial Court 
in Norris v. City of Boston, 1842, 4 Met. 282, was declared invalid by the United States 
Supreme Court in Norris v. City of Boston, 1849, 7 Howard 283, as an attempt by a 
state to regulate interstate commerce in violation of Art. 1, Sect. 8, of the United States 
Constitution. 

2. St. 1914, C. 724, sect. 1, which imposed an annual excise on foreign corporations 

for the privilege of doing a local business in Massachusetts, of 1/50 of one per cent on 
the par value of its capital stock up to $10,000,000, and 1/100 of one per cent on the par 
value in excess of $10,000,000, and with no maximum limit, held unconstitutional in 
International Paper Company v. Commonwealth, 1918, 246 U.S. 135, as placing a pro- 
hibited burden on interstate commerce and laid on property of a foreign corporation 
located and used beyond the jurisdiction of the state. 
. 3. St, 1925, C. 343, sect. 1A, amending General Laws, C. 63, sect. 30 Par. 5, which 
included in the net income of domestic corporations for purpose of determining an excise 
tax, income from federal, county and city bonds, was declared unconstitutional in 
Macallen Co. v. Massachusetts, 1929, 279 U.S. 620, as imposing a state tax on the income 
from federal bonds, in derogation of the constitutional power of Congress to borrow 
money on the credit of the United States; and as imposing a state tax on the income of 
county and municipal bonds, which impaired the obligation of the statutory contract of 
the state by which such bonds were made exempt from state taxation. Justices Stone, 
Holmes and Brandeis dissented. 
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filed a brief for the United States. In the course of his opinion, 
Chief Justice White said, (240 U. S. 1, on page 10) : 

‘*Before coming to dispose of the case on the merits, however, 
we observe that the defendant corporation having called the atten- 
tion of the government to the pendency of the cause and the nature 
of the controversy and its unwillingness to voluntarily refuse to 
comply with the act assailed, the United States, as amicus curiae, 
has at bar been heard both orally and by brief for the purpose of 
sustaining the decree.’’ 

It is true that many of the statutes in question are local or 
special rather than general in their nature, but often the declaring 
void of one special act as unconstitutional may form the precedent 
for the invalidation of another special act affecting some entirely 
different locality. For instance, Acts of 1897, Ch. 175, an act apply- 
ing to the paving of North Adams streets and the laying of assess- 
ments therefor, was in 1927 declared unconstitutional, (Crofts v. 
North Adams, 261 Mass. 191, being No. 2 in the table) as permit- 
ting assessments disproportionate to the benefits, because of prece- 
dents established by declaring unconstitutional acts relating to con- 
struction of streets and sewers which applied only to the City of 
Boston. (See Lorden v. Coffey, 178 Mass. 489; Weed v. Mayor of 
Boston, 172 Mass. 28; Dexter v. Boston, 176 Mass. 247; and White 
v. Gove, 183 Mass. 333, numbered respectively 35, 38, 387 and 38°, 
in the table in the previous article.) 

It is to be noted that the opinion in Walton Lunch Co. v. 
Kearney, 1920, 236 Mass. 311, (No. 3 in the table) restricted its 
decision as to the unconstitutionality of Acts of 1911, Ch. 339 to 
cases, as in that at bar, where the injunction was issued by the 
Supreme Judicial Court, a coordinate department of the govern- 
ment of the Commonwealth, set up by the constitution. It did not 
expressly determine that such an act would be unconstitutional, as 
applied to injunctions issued by any other court, created by the 
executive and legislative departments of the Commonwealth. A 
similar federal provision included in the Clayton Act, so called, 
was held by an unanimous Supreme Court, speaking through Mr. 
Justice Sutherland, not to be unconstitutional as applied to Federal 
district courts. (Michaelson v. United States ex rel Chicago, St. 
Paul, Minneapolis & Omaha Railway Company, 1924, 266 U.S. 42.) 
Acts of 1935, Ch. 407, Sect. 2, amended G. L. (Ter. Ed.) Ch. 214, 
Sect. 1, by giving exclusive original jurisdiction to the superior 
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court in all suits in which injunctive relief is sought in any matter 
involving or growing out of a labor dispute. Acts of 1935, Ch. 407, 
Sect. 5, therefore, amending G. L. (Ter. Ed.) Ch. 220 by inserting 
a new section, 13A, which provides for jury trial in contempt cases 
arising out of disobedience to orders or decrees issued in labor dis- 
putes, is not expressly contrary to the decision in the aforesaid case 
of Walton Lunch Co. v. Kearney, 236 Mass. 311, as the alleged con- 
tempt would be the violation of an order, not of the supreme 
judicial court, a constitutional court, but of the superior court, a 
eourt created by, and which may be abolished by, the legislative 
and executive departments of the Commonwealth. 

The case of Vigeant v. Postal Telegraph Cable Company, 260 
Mass. 335 (No. 1 in the table) is notable for the fact that it lays 
down the proposition that a statute unquestionably constitutional 
when enacted may become unconstitutional by the course of time 
and the failure of the legislature to apply its terms to other instru- 
mentalities of a like nature which did not exist when the original 
legislation was enacted. The piece of legislation in question was on 
the books seventy-six years before it was declared a dead letter, as 
a denial of equal protection of the laws under the Fourteenth 
Amendment, which amendment, of course, was no part of the con- 
stitution of the United States in 1851, when G. L. Ch. 166, Sect. 42 
was originally enacted. 

It is to be noted that in spite of the decision of Vigeant v. 
Postal Telegraph Cable Company, G. L. C. 166, Seet. 42 has not 
been formally repealed. It appears unchanged in the tercentenary 
edition of the General Laws, and the tables of changes under Chap- 
ter 3, Section 51 of the General Laws, appearing in the back of the 
annual Blue Books, do not indicate that it has been amended or 
repealed. That being so, it may be of interest to refer to the sug- 
gestion of the Chief Justice in Lawton Spinning Company v. Com- 
monwealth, 1919, 232 Mass. 28, on page 36: ‘‘There is force in the 
view that a statute, enacted by the Legislature with all prescribed 
formalities but declared to be contrary to the Constitution by a 
court of last resort, is nevertheless a legislative act until repealed 
by the same’ power by which it was enacted, that such a statute, 
although often referred to as void, is speaking with strict accuracy, 
until repealed by the Legislature, simply unenforceable, that the 
question of its validity so long as it is not repealed by the Legisla- 
ture may be raised at a subsequent time between other parties and 
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the court may reverse (p. 37) its earlier opinion unless it remains 
satisfied with the opinion first expressed or feels bound by the 
doctrine of stare decisis. The decisions of the Supreme Court of the 
United States in the Legal Tender Cases, 12 Wall. 457, 553, 572, 
upholding in their entirety the legal tender acts of Congress and 
overruling Hepburn v. Griswold, 8 Wall. 601, 606, wherein the same 
court had previously declared these acts unconstitutional with 
respect to certain classes of debts, give color to the contention that 
a statute once declared unconstitutional by a court of last resort 
may nevertheless at a later period be held enforceable because not 
in conflict with the fundamental law. Allison v. Corker, 38 Vroom, 
596, 600. . . . It appears to us unnecessary to discuss or decide 
upon the soundness of this view and it is left entirely open.’’ 


JAMES M. ROSENTHAL, 
March 16, 1936. Pittsfield, Mass. 


PREPARATIONS FOR THE AMERICAN BAR ASSOCIATION 
MEETING IN BOSTON. 


Several thousand persons are expected to attend the meeting 
ot the American Bar Association in Boston during the week begin- 
ning August 24, 1936. The entertainment program is in progress 
of development. 


General Chairman, Jay R. Benton, 
160 Congress Street, Boston, 


Tel. Liberty 1563. 
Advisory Board. 


Robert Cutler, Stuart C. Rand, Raymond S. Wilkins, Joseph 
F. O’Connell, George R. Grant. 

Others assisting in the preparations for different days and ac- 
tivities are William M. Blatt, Col. Robert E. Goodwin, William T. A. 
Fitzgerald, Col. Frederick G. Bauer, J. Weston Allen, Charles F. 
Dunbar, Richard H. Field, John C. Jones, Edward M. Dangel, 
John G. Brackett, Kenneth L. Nash, Ripley L. Dana, James E. 
O’Connell, Gaspar G. Bacon, Richard D. Gerould. — 
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COMMON LAW DUTIES OF DIRECTORS OF CORPORA- 
TIONS AND REMEDIES FOR BREACHES THEREOF 
IN MASSACHUSETTS. 


The Business Corporation Statute provides that, ‘‘The busi- 
ness of every corporation shall be managed and conducted by a 
president, a board of not less than three directors, a clerk, a treas- 
urer and such other officers and such agents as the corporation by 
its by-laws shall authorize,’’* and that, ‘‘The board of directors 
may exercise all the powers of the corporation except such as are 
conferred by law or by the by-laws of the corporation upon the 
stockholders.’’? The Statutes, however, are silent with reference to 
the degree of loyalty, diligence and obedience which the directors 
must exercise in carrying out these powers. It is the purpose of 
this article to discuss the Massachusetts decisions in this regard. It 
is, of course, fundamental that directors are fiduciaries of the cor- 
poration and that they must act honestly and in good faith and that 
they are not responsible for mere errors of judgment. The law 
determines the standard of duty required and it is a question of 
fact in each case whether or not the director has violated it. It is 
the corporation itself which possesses rights against directors for 
violation of their duties as it is the corporation and not the stock- 
holders which they may have injured* and the directors are not 
fiduciaries of the stockholders.* They are acting for the corpor- 
ation. In certain circumstances, however, as will appear later 
herein, the stockholders may set in motion the machinery to re- 
cover for the corporation the losses which it has suffered and for 
which the directors are liable to it. This article does not include 
the subject of statutory liability of directors. 


LOYALTY. 


The decisions are unanimous to the effect that directors must 
exercise good faith and are liable to the corporation for lack of it. 
Some of the breaches of this duty which render the offending di- 
rectors accountable to the corporation are: 





1G. L. (Ter. Ed.) c. 156, s. 21. 
2G. L. (Ter. Ed.) c. 156, s. 25. 


2 Smith v. Hurd, 12 Metc. (Mass.) 371; Converse v. United Shoe Machinery, 185 
Mass. 422; Hayden v. Perfection Cooler Co., 227 Mass. 589. 


* Blabon v. Hay, 269 Mass. 401; Goodwin v. Agassiz, 283 Mass. 358. 
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1. Acts benefitting another corporation, of which they were also 
directors, at the expense of the corporation seeking indem- 
nity.® 
Transferring corporate property to confederates at an inade- 
quate price which is less than the market value.® 
3. A secret profit made on a sale by the director to the corpora- 
tion.’ 
4. Where a director is a member of a partnership which has busi- 
ness dealings with the corporation and in which dealings the 
director worked for the benefit of the partnership at the ex- 
pense and to the injury of the corporation.*® 
Misappropriation of the corporation’s assets through a part- 
nership of which the director misappropriating was a member.® 
6. The sale of treasury stock or unissued authorized stock with 
the intentional effect that one group of stockholders thereby 
gains control of the corporation as against another group with- 
out the knowledge and consent of such latter group and the 
issue of stock to a director himself without legal consideration 
therefor.*° 
Where the sale of assets of the corporation and a reorganiza- 
tion is fraudulent as to minority stockholders even though the 
dissenting stockholders may have a right by virtue of a Statute 
to their then share value." 

8. The purchase of claims against the corporation at a discount 
and the attempt to enforce them for the full amount.’” 

9. A director taking a lease of property in his own name, which 
property the corporation desired to lease’* (the director or 
his nominee was held a constructive trustee of the lease for the 
corporation). 

10. A director selling corporate property at less than its market 
value to another concern or corporation of which he was also 
a director or interested substantially. 

11. Discharging a debt due the corporation without fair considera- 
tion. **° 


bo 


o 





5 Peabody v. Flynt, 6 Allen (Mass.) 52. 

* Brewer v. Boston Theatre, 104 Mass. 378. 

' Parker v. Nickerson, 112 Mase 195. 

8 Warren v. Para Rubber Co., Tee Mass. 97. 

® Wineburgh v. U. S. Steam ete. Co., 173 Mass. 60. 

1 Elliott v. Baker, 194 Mass, 518; Fosgate Co. v. Boston Market Terminal Co., 275 
Mass. 99; Daniel v. Briggs, 279 Mass. 87; Tonchet Inc. v. Tonchet, 264 Mass. 499. 

11 Cole v. Wells, 224 Mass. 504; Abbott v. | eee Watch Co., 260 Mass. 81. 

12 Allen-Foster Willett Co. Pet.,'227 Mass. 551. 

13H. C. Girard Co. v. Lamour, 227 Mass. aiy 
- ee v. Perfection Cooler Co., 227 Mass. 589; Lasenby v. Henderson, 241 

ass. 
my v. Almy, 235 Mass. 227. 
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12. Misappropriation of subscription money for stock paid to the 
corporation. *® 

13. Purchasing corporation property at an execution sale at a 
sacrifice price. ‘7 

14. Segregating assets of a corporation to be distributed among 
those stockholders who consented to a certain plan of reorgan- 
ization. ** 

15. Loans made by a corporation to enable a director thereby to 
gain control of the corporation and losses to the corporation 
through unauthorized loans. *® 

16. The issuance of stock to a director as consideration for the 
benefits of a contract which the director took in his own name, 
to the benefits of which contract the corporation was entitled. *° 

17. Where salaries are paid to directors or officers in excess of the 
fair value of services rendered therefor. ** 


DILIGENCE. 


Whereas the duty of good faith discussed in the preceding 
paragraph seems to be the same duty of good faith required of 
trustees, trustees of savings banks and directors of trust com- 
panies, *? a less high standard of diligence or care, as distinguished 
from the standard of good faith, is required from directors of busi- 
ness corporations than from trustees. Mere errors of judgment 
do not render the directors so erring liable to the corporation for 
losses sustained thereby, although the directors have the duty of 
reasonably protecting and conserving the interests of the corpora- 
tion and probably mere negligence by the directors does not render 
them liable, 7* but investments and loans which a trustee might 
not make probably without liability may be made by directors of 
business corporations provided the negligence did not amount to 
lack of good faith or to more than a mere error of judgment. * 
Even the total neglect of his duties by a director does not make 
him liable for losses which the corporation suffers so long as his 





18 Guay v. Holland System Hull, 244 Mass. 240. 

17 Putnam v. Handy, 247 Mass. 406. 

18 Bonner v. — National Bank, 251 Mass. 401. 

u — etc. Corp. v. Guaranty etc. Corp., 264 Mass. 253; Daniel v. Briggs, 279 
ass. 8 

2 Beaudette v. Graham, 267 Mass. 7. 

21 Dumphy v. Traveler, 146 Mass. 495; Fillebrown v. Hayward, 190 Mass. 472; Von 
Arnim vy. American etc. W Zorks, 188 Mass. 515; = 3! v. Andreson, 254 Mass. 536; 
Sagalyn v. Meekins, Packard and Wheat, Inc., 195 N. E. 769. 

2 United Zinc Co. v. Harwood, 216 Mass. 474; Beaudette v. Graham, 267 Mass. 7. 

2% Lyman v. Bonney, 118 Mass. 222; Manning v. Campbell, 264 Mass. 386; Crowell 
etc. Co. v. Crowell, 280’ Mass. 343; Beaudette v. Graham, 267 Mass. 7; Brown v. Little 
Brown & Co., 269 Mass. 102; Bell v. Fred T. Ley & Co., 278 Mass. 60. 

4 Crowell etc. Co. v. Crowell (note 23 above). 
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failure to act as a director was not the cause of the loss to the cor- 
poration. ?> A director should attend stated meetings of the board 
but is not required to audit personally the account books and, pro- 
vided he has no grounds for suspicion, he ean commit the carrying 
on of the business to the officers of the corporation, so long as he 
does not abdicate the management, but the directors cannot with 
safety relinquish the real supervision of the business of the cor- 
poration to others. ° 


OBEDIENCE. 


When the directors cause liability to the corporation because 
of an ultra vires act or an unauthorized act, they may be liable to 
repay the loss.*7 The directors are liable for intentional ultra 
vires acts. A leading ease in this connection was one where the 
directors caused a libel to be published concerning a former direc- 
tor, for which libel judgment was rendered against and paid by 
the corporation. ** The directors have been held liable to repay 
to the corporation sums paid for counsel fees in connection with 
the creation of a voting trust of the preferred stock of the corpor- 
ation. 7° It has been held that directors are liable to the corpora- 
tion for causing the corporation to assume a directors’ collateral 
note held by a bank.*® It seems that the purchase of stock in 


another corporation, if ultra vires, may render the directors 
liable. ** 


REMEDIES AGAINST DIRECTORS. 


When a director violates his fiduciary duty, it is the corpor- 
ation that has the right to recover.** The stockholders cannot 
recover directly. The corporation may in some instances bring an 
action at law and it may bring a suit in equity. ** If the corpor- 
ation seeks to enforce its rights in equity against the director the 
latter cannot claim a jury trial because the corporation’s right is 
primarily equitable even though an action at law could be main- 





2% Hathaway v. Huntley, 284 Mass. 587. 

> Prudential Trust Co. v. McCarter, 271 Mass. 132. 

27 Codman v. Dumaine, 249 Mass. 451; Hill v. Murphy, 212 Mass. 1; Richardson v. 
Clinton Wall Truck Mfg. Co., 181 Mass. 580; (where the court held that a stockholder 
could cause the directors to be enjoined from engaging the corporation in ultra vires 
ocvEi Sagalyn v. Meekins, Packard & Wheat, Inc. (note 21 above). 

% Hill v. Murphy (note 27 above). 

2 Sagalyn v. Meekins, Packard & Wheat, Inc. (note 21 above). 

% Manning v. Campbell, 264 Mass. 386. 

3 Crowell etc. Co. v. Crowell, 280 Mass. 343. 

%2 Smith v. Hurd (note 3 above); Converse v. United Shoe Machinery (note 3 above). 

% Warren v. Para (note 8 above); Von Arnim v. American Tube Works (note 21 


above); Malden etc. v. Chandler, 209 Mass. 354; Cosmopolitan Trust Co. v. Mitchell, 242 
Mass. 95 on 121. 
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tained. ** The right of a corporation against a director for the 
latter’s fraud does not pass to a transferee of all the assets of the 
corporation because such a right is not assignable.** It would 
seem, however, that certain rights against directors where fraud 
was not involved would pass by such a transfer. <A receiver of a 
corporation may enforce the corporation’s rights against the direc- 
tor under Court orders ** and so also may a trustee in bankruptey 
of the corporation. ** Many of the cases against directors to en- 
force their common law duties are bills in equity, brought by 
minority stockholders, ** not to recover anything themselves but to 
recover for the corporation, which is a party defendant on account 
of breaches by the directors of their fiduciary duties. The parties 
defendant should be the corporation for which recovery is sought 
and such directors and other persons as are liable, although the 
non-joinder of one who may be liable is not a valid defense to the 
bill. °® It is no defense to such a stockholders’ bill, which is some- 
times called a stockholders’ derivative suit, to answer that the cor- 
poration has a remedy at law against the directors.*° The mere 
filing of the stockholders’ bill properly drawn gives the Court 
jurisdiction in equity. The necessary allegations in such a stock- 
holders’ bill are in substance that 


1. The bill is brought in behalf of all stockholders similarly situ- 
ated. 


2. The benefit to be obtained is for the corporation itself. 


3. A demand has been made upon the directors to enforce the 
corporation’s rights against the directors and others. Demur- 
rers in numerous cases have been sustained for want of suffi- 
cient or proper allegations in this connection where it was 
alleged such a demand would be futile. The basic principal 





% Commissioner of Banks vy. Harrigan, 1935 Mass. Ad. Sheets 1851; United Zinc v. 
Harwood (note 22 above). 

3% United Zinc v. Harwood (note 22 above). 

% Parker v. Nickerson, 112 Mass. 195; Hayward v. Lesson, 176 Mass. 310; Crowell 
etc. Co. v. Crowell, 280 Mass. 343. 

% Fillebrown v. Hayward, 192 Mass. 472; Lazenby v. Henderson, 241 Mass. 177; 
Putnam v. Handy, 247 Mass. 406; Manning v. Campbell, 264 Mass. 386; Hathaway v. 
Huntley, 284 Mass. 587. 

eabody v. Flynt, 6 Allen 52; Brewer v. Boston Theatre, 104 Mass. 378; Dumphy 
v. Travelers Newspaper Asso., 146 Mass. 495; Warren v. Para Rubber Co., 166 ‘Mass. 97; 
Wineburgh v. U. S. Steam , 173 Mass. 60; Von Arnim v. American Tube Works, 
188 Mass. 515; Blair v. Telegram Newspaper Co., 172 Mass. 201; Doherty v. Mercan- 
tile Tr. Co., 184 Mass. 590; Richardson . Clinton etc. Co., 181 Mass. 580; Elliott v. 
Boker, 194 ‘Mass. 518; Bartlett v. N. a H. and H., 221 Mass. 530; Cole v. Wells, 
224 Mass. 504; Guay v. Holland System Hull, 244 Mass. 240; Codman v. Dumaine, 249 
Mass. 451; Bonner v. Chapin Nat. Bank, 251 ‘Mass. 401; Stratis v. anes, 254 Mass. 
536; Beaudette v. Graham, 267 Mass. 7; Calkins v. Wire Hardware Co., 267 Mass. 52; 
Fosgate Co. v. Boston Market Terminal, 275 Mass. Pg Sagalyn v. ‘alien Packard & 
Wheat, 195 N. E. 769; Daniel v. Briggs, 279 Mass. 

% Peabody v. Flynt, 6 _— Mass.) 52; org "v. Boston Theatre, 104 Mass. 378; 
Wineburgh v. U. S. Steam Co., Mass. 60. 

“ Brewer v. Boston Thounre, “ioe Mass. 378. 
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appears to be that since the directors have charge of the man- 
agement and exercise of the powers of the corporation the Court 
will not interfere in internal matters unless it appears from the 
bill that a majority of the then directors would not take action 
to enforce the corporation’s right either because they them- 
selves were among the wrongdoers or were confederates of the 
wrongdoers. ** A demand on the directors must contain a 
statement of the claims which the minority stockholders believe 
should be enforced *? and a reasonable time must elapse after 
the demand on the directors to enable the corporation to take 
action. In one case ** a suit brought on the expiration of five 
days from the date of the demand was held to be premature. 
In another ease ** an application was made to the directors on 
May 5, 1919. The bill was filed on February 21, 1920, and it 
was held sufficient time had elapsed. 

The bill must be brought with reasonable promptness after 
knowledge that the alleged wrongs were committed. Laches is a 
defense, *° but as the corporation is the real beneficiary of the pro- 
ceeding, there may be no merit in this contention, especially if the 
wrong doing directors have been in control for the period in ques- 
tion. *° 

Relief granted to the corporation inures to its benefit and not 
to its stockholders except in so far as the stockholders are benefitted 
through the corporation. If such a stockholders’ bill is successful 
the expenses of the minority stockholders in bringing the suit may 
be decreed to be paid by the corporation. ** 


WILLIAM W. YERRALL. 
Springfield, Mass. 


ne v. N. Y., N. H. & H. Rd., 221 Mass. 530 on 535; Dumphy v. Traveler, 
146 Mass. 495. 

@ Doherty v. Mercantile Trust Co., 184 Mass. 590. 

* Bartlett v. N. Y., N. H. & H. Rd. (note 41 above). 

“ Guay v. Holland "System Hull, 244 } — 240. 

Peabody v. Flynt, 6 Allen (Mass) 5 

Daniel v. Briggs, 279 Mass. 87, 

“ Sagalyn v. Meekins, Packard ‘~ ‘wheat, Inc., 195 N. E. 769. 











56 


FRENCH TRANSLATION OF RESTATEMENT OF 
CONFLICT OF LAWS. 


The preparation of a French translation of the Restatement 
of Conflict of Laws has been authorized by the American Law 
Institute. The work will be undertaken by Monsieur Pierre Wigny, 
a member of the Brussels bar and a graduate of the Ecole de 
Droit of the University of Paris and S. J. D. of Harvard, and Mr. 
J. W. Brockelbank, of the University of Kansas, a barrister of 
Lincoln’s Inn and a former student of the Ecole de Droit. The 
work will proceed under the general supervision of Monsieur M. 
Niboyet, a French legal scholar of international reputation, Pro- 
fessor in the Ecole de Droit in the University of Paris, an Associate 
of the Institute of International Law and Chief of the Revue de 
Droit Internationalé Privé. The Carnegie Endowment for Inter- 
national Peace has undertaken to provide a part of the necessary 
fund for the preparation and publication of the translation and 
it is understood that La Caisse Nationalé des Recherches Scienti- 
fiques will match the contribution of the Carnegie Endowment. 

William Draper Lewis, director of the Institute, in speaking 
of the importance of the translation into foreign languages of the 
Restatement, observes: ‘‘It is now a matter of the greatest diffi- 
culty for the Continental lawyer trained under a system of codes 
to know our common law, while the difficulty of our own lawyers 
in comparing our law with the law of countries following the Euro- 
pean Continental Code System is almost as great. The transla- 
tion of the Restatement into French, Spanish, Italian and German 
will be of great practical usefulness in connection with business 
and other transactions between the United States and those coun- 
tries. Apart from this, such translations will for the first time 
make possible the widespread study of comparative law, as it will 
give to the lawyers trained under code systems a tool which they 
can use to compare their own rules with those of our common law. 
Furthermore, it will greatly aid the American or even the English 
lawyer seeking to compare his own law with that of foreign coun- 
tries. Finally, it is hardly necessary to point out that intelligent 
widespread study of comparative law by the lawyers in any country 
is an essential element of the intelligent legal development of 
their own law.’’ 
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WHY PENNSYLVANIA ABANDONED UNICAMERALISM. 


A GLANCE INTO History For LIGHT ON A CURRENT QUESTION. 
By Irma A. Warts. 
Pennsylvania Legislative Reference Burcau. 
(Reprinted from “State Government” for March, 1936.) 

State Government has already given its readers—in October, 
1934—the summary of a poll on the question of unicameralism. 
Fifty-nine per cent favored retention of two-house legislatures and 
forty-one per cent voted for change. Larger proportions of those 
with legislative experience voted for the two-house system than 
for unicameralism. 

Since that time, Nebraska has voted for a one-house legisla- 
ture. This year the Cornhuskers will elect the first unicameral 
legislature which America has had in a century. In 1836 Vermont 
—which, with Pennsylvania and Georgia, was one of the three 
unicameral states—turned to the two-house system. Just a cen- 
tury later, would-be one-housers are filing their papers in 
Nebraska. By a curious coincidence the Irish Free State is abol- 
ishing its Senate during this same year. 

The government of the Irish Free State recently asked the 
Legislative Reference Bureau of Pennsylvania, ‘‘Why did Penn- 
sylvania abolish the unicameral system?’’ This provoked some 
interesting studies on the reasons for an action which Ireland and 
Nebraska are reversing this year. 

Under the Constitution of 1776, Pennsylvania placed the exee- 
utive power of the state in the hands of a President and a Supreme 
Executive Council of twelve members. The lawmaking powers 
were vested in a single body known as the General Assembly of 
Freemen. To insure that the rights guaranteed by the constitution 
would be preserved, there was created also a Council of Censors, 
whose duty it was to inquire whether the constitution had been pre- 
served inviolate in every part. This Council of Censors consisted 
of two persons from each city and county of the state, and was to 
be elected every seventh year. 

After the adoption of the Constitution of 1776 public opinion 
soon began to decide that the one-chamber legislature was not con- 
ducive to good government in Pennsylvania. Among the first acts 
of the Council of Censors was the appointment of a Committee on 
the Defects and Alterations of the Constitution. The Committee 
presented its report in 1784. 
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While dealing also with other subjects, its discussion of the 
unicameral legislature is of peculiar interest in view of the experi- 
ment which Nebraska is soon to undertake. 

The outstanding features of the report were: ‘‘ Your commit- 
tee, to whom it was referred to report those articles of the consti- 
tution which are defective and the alterations and amendments, 
begs leave to report. 

‘“‘That by the constitution of the state of Pennsylvania, the 
supreme legislative power is vested in one house of representatives, 
chosen by all those who pay public taxes. Your committee humbly 
conceives the said constitution to be in this respect materially defec- 
tive: 

‘‘1. Because if it should happen that a prevailing faction in 
that one house was desirous of enacting unjust and tyrannical laws, 
there is no check upon their proceedings. 

‘*2. Because an uncontrolled power of legislation will always 
enable the body possessing it, to usurp both the judicial and the 
executive authority, in which case no remedy would remain to the 
people but by a revolution.”’ 

No immediate action resulted from this report of the Council 
of Censors, but it should be noted that its conclusion against the 
unicameral system was arrived at before the precedent of a two- 
house legislative body was established by the federal constitution. 

Four years later, at the thirteenth session of the General 
Assembly of Pennsylvania, Mr. Gerardus Wynkoop, of Bucks 
County, made a motion to have incorporated in the minutes an 
address ‘‘To the Citizens of Pennsylvania’’ which set forth ‘‘. . . 
the sentiments of the Assembly on the expediency of calling a con- 
vention for the purpose of altering the Constitution of the Com- 
monwealth. 

‘* . . To obtain and to secure that great principle of prosper- 
ity, it is indispensably requisite that caution, accuracy, order, mod- 
eration, stability and vigour, should reign, in making and in exe- 
euting the laws. 

‘‘Without intending an invidious application to persons or 
times, we submit it to your experience and reflection, whether those 
qualities are to be uniformly found in a legislature consisting of a 
single body of men, or whether, on the contrary, precipitation and 
inconsistency do not often characterize the proceedings of a legis- 
lature thus formed, and restrained by no immediate control. Hav- 
ing recently turned your attention to the federal system, you are 
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fully informed on this head. The government of the United States, 
under the late articles of confederation, consisted only of a single 
branch. The wisest heads and the most virtuous hearts in our 
nation have agreed in condemning this inefficient and dangerous 
arrangement. You have seen, felt, and, to your never failing honor, 
have, with your compatriots of other states, remedied this radical 
imperfection. .. .’’ 

A resolution to call a convention to revise the constitution was 
adopted four days later. That constitution, adopted in 1790, 
created a General Assembly, consisting of a Senate and a House of 
Representatives. 


THE FEES OF GUARDIANS AD LITEM. 


The following letter has been received from a member of the 
Massachusetts Bar Association. The Editor will be glad to receive 
other communications on the subject. 


April 2, 1936. 
Secretary Massachusetts Bar Association's 

I would like to call your attention to what seems to my mind 
a serious development of recent years in probate practice, namely 
the magnitude of the fees awarded to guardians ad litem appointed 
to protect the interests of minors, other persons non sui juris and 
unborn or unascertained persons in connection with the allowance 
of probate accounts. 

The former practice, if it was the practice, of the probate 
judges, of appointing some person suggested by the accountant’s 
attorney, often one of the younger members of his office force, who 
would regard his assent as a perfunctory matter, to be rewarded by 
a nominal charge, had nothing to commend it, and all thinking 
members of the bar must approve the present practice of appointing 
as guardian ad litem some attorney, who can be counted on to make 
a thorough and independent examination of an account before he 
gives it his approval or disapproval. Such a guardian ad litem is 
undoubtedly entitled to fair compensation for his services. 

I see no reason however why a guardian ad litem should be 
paid at a higher rate than other officers of the court. The compen- 
sation of executors and trustees is very definitely limited by cus- 
tom, and in view of the additional burdens which the requirements 
of the present tax laws impose upon them, their compensation is 
reasonable for the time required to perform their services properly 
and the responsibility thrust upon them. The fees of an auditor 
or master in the Superior Court are set by rule at twenty-five 
dollars per day, and such an officer, unlike a guardian ad litem, 
must devote entire and consecutive days, not selected by him, for 
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his task, to the detriment of his general practice. A probate judge 
sitting in another county receives twenty-five dollars per day. 
G. L. e. 217, § 41. Decisions of the Supreme Judicial Court indi- 
cate that officers of the court whose compensation is not fixed by 
statute or rule should be paid only such an amount as would be 
reasonable for the services required of and rendered by a person of 
ordinary ability and competent for the duties and services per- 
formed. Frost v. Belmont, 6 Allen 152, 165; Grant v. Bryant, 101 
Mass. 567, 570; O’Riordan, Petitioner, 244 Mass. 472. In the case 
last cited commissioners for partition appear to have been actually 
awarded about $20 per day. 

Under these circumstances I cannot but be somewhat astonished 
to find that it is now considered a normal and proper practice for 
a guardian ad litem of limited probate experience in the case of 
an account of no unusual difficulty and of an estate of no great 
magnitude to ask for and receive compensation at the rate of from 
$250 to $300 a day for a week or ten days spent in examining and 
approving the account. 

It seems to me that this practice is open to serious question and 
that it would not be approved by the Supreme Judicial Court. 
Apart from the unwarranted diminution of the interest of the 
beneficiaries, it lays both bench and bar open to suspicion. When 
a probate judge appoints a guardian ad litem personally unknown 
to the parties and the same judge approves a fee merely for exam- 
ining the account which may exceed what the fiduciaries have 
eharged for several years of, perhaps, arduous and responsible serv- 
ices, suspicions at once arise among laymen who hear of the transac- 
tion that the arrangements which have been the curse of municipal 
government in this country have extended to the courts. Of course, 
the bar and well informed laymen recognize that our probate courts 
are above suspicion, but anything which arouses cynical comment 
upon the administration of justice is a detriment to all of us. 

I feel that the Massachusetts Bar Association might well take 
some steps toward establishing a standard by which the fees of 
guardians ad litem can be measured, which will be consistent with 
the standard of compensation of other officers of the courts, and I 
am bringing the matter to your attention in the hope that some 
action will be taken by the appropriate committee. 


EDITORIAL NOTE. 


We have also heard the comment from members of the bar that 
some guardians ad litem, appointed to protect interests in remainder, 
consider it necessary to examine vouchers and add up columns of figures 
relating to income only. We have heard so much comment from so 
many different members of the bar in the last few years that the subject 
of guardians ad litem seems a good one for public discussion from 
different aspects. Perhaps, rules and instructions by the court are 
needed. Further discussion is invited. 


F. W. G. —ED. 














The following remarks of Prof. Morison and Prof. 
Salvemini are here printed as likely to interest 
members of the bar, whatever may be their views 
about the teachers’ oath law. 


F. W. Grinnell — Ed. 





Remarks by Samuel E. Morison, at Hearing on Bill 
to Repeal the Teachers’ Oath Act, at the 
State House, Boston, March 19, 1936 


Mn. CHAIRMAN AND GENTLEMEN: 


Last year, when the hearings were held on the act whose repeal 
we are requesting, I was delivering a course of lectures at the Rice 
Institute in Texas." When the news came through, I had to stand a 
lot of quips from my Texan friends, such as, “Well, well, so Massa- 
chusetts has gone Ku-Klux!” and “When will the Monkey Trial 
Start?” To serious questions of why it happened, I was unable to 
make any explanation, or provide any reply. The fact that such a 
law could be passed in this Commonwealth in A. D. 1935, astonished 
me as if the old law against witchcraft had been re-enacted, or the 
blue law against kissing your wife on the Sabbath had been suddenly 
enforced! ‘Teachers’ and students’ oaths of allegiance to the state 
are among those things like slavery that we supposed we had passed 
beyond. The event proves that they are one of the ancient forms 
of tyranny that revived with the World War. 

In the medieval universities, solemn oaths punctuated every step 
of the scholars’ career; but they were not oaths to the State. For 
instance, every candidate for a degree had to swear that he would 
not bribe the committee who examined him, the examiner had to 
swear to take no bribe, and the candidate had to swear he would 
not stick a knife or dagger into the examiner if he was flunked! 
Possibly teachers’ oaths of that sort exist by tradition in some of the 
old-world universities today, but I don’t suppose anybody would 
re-enact them after they had fallen into desuetude. 

Oaths of allegiance to the State were first imposed on schools 
and universities at the time of the Protestant Reformation, when 
kings and princes seized the spiritual power, and bent institutions of 
learning founded and fostered by the Church, to their secular wills. 
At the time Massachusetts was founded, nobody could take a degree 
at Oxford or Cambridge without subscribing to a declaration that 


* Although Texas is commonly included in the list of states having passed teachers’ 
oath acts in 1935, I am informed that this is not true. The only act infringing the 
freedom of teaching so far passed in Texas, is one forbidding the employment of for- 
eigners as teachers in any public educational institution. 
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“the King’s Majesty” was ‘the only supreme governor of this realm” 
in “all spiritual or ecclesiastical things”, and promising to use the 
Book of Common Prayer “and none other”. Catholics and Puritans 
had the alternative of signing this statement in which they did not 
believe or losing their degrees. The Puritans who founded Massa- 
chusetts were men of conscience; yet John Cotton, Roger Williams, 
John Harvard, and about eighty-five other university-trained Puritans 
who emigrated to New England, violated their solemn promise 
(made under oath) and rebelled against the Church of England, 
because they held conscience above oaths, and God above the State. 
Thus it happened that the founders of New England, knowing by 
experience the futility of oaths to bind conscience, imposed none on 
teachers or scholars in their schools and colleges. Harvard was able 
to confer an honorary degree on a professing Jew (Judah Monis) as 
early as 1720, and an honorary degree on a Catholic (Joseph de 
Valnais) in 1779, almost a century earlier than Oxford and Cam- 
bridge were allowed to honor anyone but a Protestant Anglican. 


New England Puritans were not tolerant. Their governments 
interfered in many aspects of life where personal liberty is respected 
today. But they had the good sense to let their schools be run by 
teachers and school boards, without religious or political interfer- 
ence, and without tests of political or religious orthodoxy. There 
are exceptions, of course. Henry Dunster, the first President of 
Harvard, was forced to resign by the General Court when he turned 
Baptist. The legislature cracked down on the Harvard College 
Press in 1669 when it proposed to print Thomas 4 Kempis’ Imita- 
tion of Christ—a book they considered unsafe “to be infused among 
the people”. Instigated by Increase Mather, the legislators tried to 
slap a religious test on Harvard in 1699; but this effort was foiled 
by the veto of the first Irish governor of Massachusetts, Lord Bello- 
mont. The only teaching positions in Massachusetts whose occu- 
pants, before 1935, were required to take an oath of allegiance, were 
the two Hollis Professorships of Divinity and Mathematics at Har- 
vard, founded over two hundred years ago. In the statutes for these 
professorships, written by the English donor, it was required that the 
incumbents take an oath of allegiance to the King. Now, in 1776, 
the two Hollis Professors who had taken these oaths were John 
Winthrop and Edward Wigglesworth; but what good did their 
oaths do King George? Both Winthrop and Wigglesworth became 
ardent Sons of Liberty, promoters of American Independence, and 
supporters of the war against the sovereign to whom they had sworn 
allegiance. Like strong and true men in every age and every coun- 
try, like George Washington (who had also sworn allegiance to 
George III), and Robert E. Lee (who had sworn allegiance to the 
United States), they held conscience above oaths, and declined to 
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allow a mere forniality to hold them against a course they believed 
to be right. 

The Long Parliament drove about 400 teachers and scholars 
out of the Universities of Oxford and Cambridge by requiring every- 
one to own the Solemn League and Covenant; and Charles II drove 
the Covenanters out and brought the Anglicans and Monarchists 
back. The last state of education in England was worse than the 
first; for the victims of each fresh purge learned how to do it a little 
better when they returned to power. 

Probably the worst oaths ever imposed on teachers were the test 
oaths of Charles the Second’s reign. In part they were a reaction 
against the Cromwellian regime; in part, connected with so-called 
Popish Plot—that whipped-up frenzy against Catholics, which had no 
more basis in fact than the fear and prejudice now being whipped up 
by the Hearst press against teachers. Under the Act of Uniformity and 
the Test Act, nobody could teach at a university, public or private 
school, er even serve as tutor in a private family, without subscribing 
to the Anglican Book of Common Prayer; and also—here was the 
amusing part—take an oath that the Solemn League and Covenant 
of Cromwell’s time was an unlawful oath! No one could take a uni- 
versity degree without subscribing to the Thirty-nine Articles of the 
Church of England. As Mr. J. E. G. de Montmorency of the Univer- 
sity of London has written, ‘‘Education could only be given by those 
who accepted without reservation the tests and tenets of the Church of 
England . . . and who were prepared to suffer any indignity that 
the Legislature and the Bishops might devise. . . . The schoolmaster 
was forbidden by law to think for himself and indeed the possibility 
of thought was extinguished by the method of selection employed. 
The fear of the universal spread of dissent created a dread of free 
education . . . such a policy could have only one end: a suspension 
of education until a new method of effort and thought should evolve 
a new system” (State Intervention in English Education, pp. 109- 
10). In the universities the effects of virtually excluding Catholics 
and dissenters, and of penalizing all originality and initiative on the 
part of the teachers, were degeneracy and dry-rot. Oxford and Cam- 
bridge reached an all-time low for scholarship and effectiveness; 
in the eighteenth century; they contributed little or nothing to that 
“age of enlightenment”, nor did they recover their ancient standing 
until the nineteenth century, when these test oaths were removed, 
originality was encouraged, and members of any church, or none, 
could take a degree. The Massachusetts Teachers’ Oath Law has put 
this Commonwealth in line with the policy of the kingdom against 
which our forefathers revolted, and the most corrupt period of Eng- 
lish history at that. 
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The Oaths with which we are concerned fall into three classes: 
oaths of office, in which the official merely declares that he will do 
his duty; oaths of loyalty or allegiance to the State; and test oaths, 
which are designed to keep members of some class, sect, race, or 
other group out of power. In colonial Massachusetts, although 
teachers were never required to take any sort of oaths, government 
officials after 1692 took all three kinds; and after the Revolution, 
all three were continued. During the war, the “Association” test was 
applied to all citizens as a war measure, to distinguish Patriots from 
Tories. In the Constitution of Massachusetts as originally adopted 
in 1780, there were inserted, after the original draft had left John 
Adam’s hands, three oaths for public officers: an oath of allegiance, 
an oath of office, and a test oath designed to exclude Jews, atheists, 
Tories, Catholics, and poor men without property qualifications, from 
holding office under the Commonwealth (Ch. VI, Art. I, especially 
par. 5). After the lapse of forty years, this chapter of the State Con- 
stitution came up for revision in the Convention of 1820. Much 
water had flowed under the bridge. The Tories were all dead, Cath- 
olics and Jews had begun to settle here, and were discovered to 
be as good citizens as anyone; democracy was coming into her own. 
Daniel Webster delivered a great speech in the Constitutional Con- 
vention, calling attention to the “opprobrium’”, the ‘‘unkindness”, 
and the “unnecessary rigor’, in requiring a Catholic, a Jew or an 
unbeliever elected to public office, to take a test oath offensive to his 
faith. The Convention recommended and the people in 1821 rati- 
fied Amendment VI, substituting for the long and complicated test 
oath of Chapter VI, this simple oath of allegiance: 

“I, A. B., do solemnly swear, that I will bear true faith 
and allegiance to the Commonwealth of Massachusetts and 
will support the constitution thereof. So help me, God.” 

The oath of office prescribed in Chapter VI Article I, par. 6, was left 
unchanged: 
“I, A. B., do solemnly swear and affirm, that I will 
faithfully and impartially discharge and perform all the 
duties incumbent on me as , according to the best of 
my abilities and understanding, agreeably to the rules and 
regulations of the constitution and the laws of the common- 
wealth. So help me, God.” 
Article VII of Amendments declares that no oath, -declaration, or 
subscription other than the above oaths of allegiance and of office, 
shall be required of the high executive officers or members of the 
Legislature. You gentlemen are protected! 

There the matter of oaths has rested in the Commonwealth for 
one hundred and fourteen years, until the Act now in force was 
passed last year. 
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It has been asked in the course of these hearings, why a teacher 
should be excepted from the constitutional requirement that every 
public officer of the Commonwealth take the Oath of Allegiance. 
The answer is that teachers have never been considered public offi- 
cers, and in fact are not public officers in Massachusetts, at the pres- 
ent time. Do you imagine that all the legislatures since that of 
1780, and all the Governors from Hancock to Ely, and all the Courts 
of Justice for 155 years, simply forgot about the teachers? The fact 
is, teachers, even public school teachers, are not public officers, within 
the meaning of that term, as construed by the courts. They are 
employees of the State, or of municipalities, or of boards of trustees, 
or members of religious orders that conduct schools and colleges. 
The nature of their profession, and their tenure, gives them to be 
sure a wider latitude of judgment in exercising these functions, than 
have the employees of a manufacturing or business concern; but 
legally speaking, teachers are employees. 

Chief Justice Shaw ruled in the case of Spear v. Cummings (23 
Pickering 224), “the master of a school is not an independent public 
officer, bound to exercise the functions of his office, for the benefit 
of individuals, under fixed and settled rules . . . prescribed by law, 
like a sheriff.” Ten years ago, Chief Justice Rugg thus defined a 
public officer in O’Connell v. Retirement Board, 254 Mass. Rep. 404, 
“A Public Officer is one ‘whose duties are in their nature public, 7. e., 
involving in their performance the exercise of some portion of the 
sovereign power, whether great or small’.’”” 

Now, it cannot be contended that a teacher is a public officer 
within the scope of Chief Justice Rugg’s definition; for a teacher's 
duties do not involve the exercise of any portion of the sovereign 
power. He has no control over the property of the people, and his 
only control over liberty is a parental one:—maintaining discipline 
in the classroom, and seeing that his pupils get their lessons. He has 
not even the powers over liberty and property that ministers of reli- 
gion possess; for they, by performing the ceremony of marriage, dis- 
tinctly influence the liberty of both parties to the marriage contract. 

But, you may say, the teacher has the power by subversive teach- 
ing to imperil the body politic. True, theoretically (although I have 
never heard of one instance of any teacher in this state indulging in 
subversive teaching, unless by “subversive” is meant teaching young 
people to think for themselves). This power or possibility of under- 
mining the Commonwealth by subversive doctrines is equally shared 
by preachers, newspaper men, authors of books, barbers, broad- 


*The sub-quotation is a paraphrase of C. J. Knowlton’s’ opinion in Attorney Gen- 
eral v. Tillinghast, 203 Mass. 543 (1909): “The distinction between an office and an 
employment has been recognized in our decisions. The holder of an affice must have 
entrusted to him some portion of the sovereign authority of the State. His duties 
must . . . be performed in the execution or administration of the law, in the exercise 
of power and authority bestowed by law.” 
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casters, public speakers, and parents, who are not required to take an 
oath. Certainly the teaching power, by no conceivable stretch of 
democratic theory, is a governmental power, one involving the exer- 
cise of a portion of sovereignty. It is only in the servile state that 
government is so afraid of truth as to find it necessary to put teachers 
and public speakers on their good behavior, by oaths and more direct 
forms of compulsion, to abstain from all criticism of the government 
or its policies. 

Conversely, we are asked, ‘If you deny the wisdom of the oaths 
for teachers, you must wish to abolish all oaths of loyalty and of 
office”. That does not follow, by any means. There are very good 
reasons why, even in a democratic state, a public officer should take 
an oath of allegiance and an oath of office. He has compulsory 
powers over the liberty and property of the people. A sheriff can 
make an arrest, or seize property. A bank commissioner can compel 
the banks to adopt or discontinue certain lines of action, which in- 
volve the property of thousands of people. Judges interpret the 
laws and the constitution, executive officers enforce the law and you 
gentlemen of the legislature pass laws which may affect the liberty 
and property of the people in an infinite variety of ways. And so, 
because of the possible abuse of these powers over liberty and prop- 
erty, public officials are put on their honor to keep within their legal 
bounds. Moreover, many public officers are in a position to violate 
the constitution and overthrow the government. Our founders were 
afraid lest attempts of that sort would be made; and the recent his- 
tory of Louisiana proves that their fears were not unfounded. Con- 
sequently, public officers are put on their honor to support the con- 
stitution and be loyal to the government. 

Actually, the General Court has never seen fit, although it has 
the power, to require oaths of allegiance of all public officials. So 
far as we can discover by searching the revised statutes, there are only 
three classes of officials, outside the leading members in the three 
departments of the State Government, who up to 1935 were required 
by law to take an oath of allegiance: 

1. Commissioned officers in the military forces of the State 
(General Laws, c. 33, § 94). 

2. Members of the bar, who are traditionally regarded as judi- 
cial officers (General Laws, c. 221, § 38). 

3. Subordinate officers of Penal Institutions (General Laws, 
c. 125, § 10). 

The great mass of civil officers in this Commonwealth do not 
take an oath of allegiance. The numerous employees under civil serv- 
ice, the superintendents of schools, school janitors, take no such oath. 
Why, even the members of the Constitutional Convention of 1917, 
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and of our earlier Constitutional Conventions, were not required to 
take an oath of allegiance, although they exercised the supreme 
power in the State (5 Opinions of Attorney Generals, 94). The oath 
of allegiance has been very sparingly required in this State, of anyone 
beyond the legislative, executive, judicial, and military officers who 
are specifically required to take it in the Constitution. 

If teachers had been considered public officers by the framers 
of our Constitution, they would have had to take the oath prescribed 
in Chapter VI from the time the Constitution went into force. 
Now, if any teacher in the Commonwealth was a public officer in 
1781, it was the President of Harvard College. His salary was then 
paid by the State. A majority of the senior governing board of his 
College consisted of the Governor, Lieutenant-Governor, Council, 
and Senate. It so happens that we have a very full and detailed 
account of the inauguration of President Joseph Willard in 1781, 
just after the State Constitution went into effect. Governor Han- 
cock made a Latin speech to President Willard, and handed him (in 
Latin) the keys, charter, and seal; President Willard replied in 
Latin; a scholar made a Latin oration; the students sang an anthem 
in Latin, and a pleasant time was had by all who understood Latin. 
But there was no oath of allegiance or of any kind, in the entire pro- 
ceedings. The President of Harvard College, at that time the most 
important teacher in the State, and paid by the State, was not con- 
sidered a public officer. 

Gentlemen, the schools and colleges of Massachusetts, as Judge 
Sullivan remarked the other day, are one of the glories of this Com- 
monwealth. Education is the one thing in which Massachusetts has 
always excelled, from the days of the Puritans to the present. Our 
teachers and our schools have done more honor to the name of 
Massachusetts, and carried her fame even farther, than her ships, 
her industries, her soldiers, or her statesmen. Look up “Massachu- 
setts” in any foreign encyclopaedia or reference book—be it French, 
German, Spanish, or the Britannica, and you will find -some such 
sentence as this: “Massachusetts is justly famous for her educational 
institutions.” Massachusetts had the first public school system in 
the New World; the first Latin School and College of higher learn- 
ing in the English Colonies; the first public high school in the 
United States; the first normal school, the first schools for the blind, 
the deaf, and the mentally defective; the first state board of educa- 
tion. Men and women of Massachusetts, and other Americans edu- 
cated here, have nobly contributed to education in every part of the 
Union—Horace Mann, first chairman of our Board of Education, is 
regarded as the father of the modern public school system; Horace 
Davis of Worcester, was one of the early presidents of the University 
of California. Men and women of Massachusetts were the first 
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school teachers in the Hawaiian Islands; Frederick A. P. Barnard of 
Massachusetts revived public education in the Lower South, and 
after declining to take an oath of allegiance to the Southern Confed- 
eracy, came to Columbia, which he raised from a small college to a 
great university. The names of many other Massachusetts educators 
like Mark Hopkins, Mary Lyons, and Charles William Eliot are 
known the world over. 

Some well-meaning people last year, following the lead of Mr. 
William Randolph Hearst (lately of California, now of New York), 
seemed to think that this educational system of ours, which had been 
leading the country for three centuries, was going rotten. They 
imagined that it was riddled with communists, and others disaffected 
to democratic institutions. The legislature, to please these fearful 
citizens, passed the Teacher’s Oath Act avowedly to enforce loyalty 
and root out the reds. As administered last fall, the act provided a 
check-up of all teachers in the State. Every one but three took the 
oath of loyalty and of office. Now this proves one of two things— 
either the schools and colleges are still full of Communists who have 
cheerfully taken the oath to a State they hope to overthrow (which 
nobody seriously believes); or, that everyone in our educational 
system is loyal. In the one case the law is futile; in the other, it has, 
at the cost of unnecessarily exasperating the teachers, proved that the 
profession is one hundred per cent loyal to State and Nation. 

Suppose that our recent police check-up of automobile licenses 
and registration had shown that every car in the State but three was 
equipped with proper papers, and that the owners of those three had 
simply “left their papers at home’. Would the police and the 
authorities all say, “This is fine, the situation is not as we feared— 
the motorists of Massachusetts are one hundred per cent law abid- 
ing, and all the expense and bother of the check-up to us, and the 
delay and irritation it caused the motorists, is not worth repeating.” 
Well, gentlemen, isn’t that the present situation as regards the 
teachers? You have had your check-up. It proves that you have 
questioned the loyalty of the teachers without due cause. Isn't it 
the just, the generous, the sensible course, to repeal this act, which 
has afforded you so much trouble, and given the teachers so much 
grief; and tell the world that once more, as for the previous three 
centuries, you trust the teachers of Massachusetts to educate your 


children? 
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THE TEACHERS’ OATH IN FASCIST ITALY 


Remarks by Professor Gaetano Salvemini at the hearing on the 


Teachers’ Oath Bill 


Before Mussolini came to power, Italian teachers were not 
regarded as civil servants, even if they belonged to schools con- 
trolled by the central or local governments. Therefore they were 
not obliged to take any oath of allegiance to anything or anybody. 
Their sole duty was to teach as best they could what they thought 
to be the truth, to abstain from any partisan propaganda in their 
classrooms, and to respect the intellectual liberty of their pupils. 

One year after Mussolini came to power, all teachers were 
obliged, by an act of September 30, 1923, to take the oath to be 
loyal to the laws of the State and to the King, and to carry out 
diligently their scholastic duty. Thus the principle of the teachers’ 
oath crept into the Italian legislation. The formula in itself was 
innocent. What was not innocent was the mind which was behind 
the formula. 

On December 24, 1935, the Government was empowered to 
dismiss from their posts any civil servants who, according to the 
wording of the law, “made themselves incompatible with the general 
political tendencies of the Government’. The teachers fell under 
this law ‘together with civil servants. 

I will lay before you one instance of how this law was carried 
out. 

In October, 1926, the Minister of Public Education requested a 
secondary school teacher, Signor Agnello, to exculpate himself from 
the following crimes: he had sent a voluntary subscription to an 
Opposition paper, at the same time enclosing his greeting for its 
editor; he had replied to an invitation to join the Fascist Association 
of Secondary School Teachers with the declaration that he had a 
heritage of convictions which he intended to defend; he had refused, 
alone of all the masters of his school, and in spite of the request of 
his headmaster, to take part in the reception in honor of his Excel- 
lency the Undersecretary for Education; and he had consistently 
maintained an attitude hostile to the present regime. The teacher 
admitted these facts, only making clear that his convictions were 
those of Christian Democracy as embodied in the encyclical letter of 
Leo XIII on the condition of the working classes. As a result he 
was dismissed from his post. 

This regime of terror did not cow all teachers into submission. 

On August 2nd, 1928, Mussolini's daily paper stated that “in 
the universities no more than two percent of the professors were 
Fascist”. ‘The universities were anti-Fascist, but with much caution 
and a fair amount of cowardice.” 
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To overcome this cowardly caution, a Royal decree of August 
28, 1931, compelled all university professors to sign an oath by which 
they swore “‘to exercise the function of teaching and to fulfill all 
academic duties with the purpose of forming active and valiant 
citizens devoted to the country and to the Fascist regime”. Anti- 
Fascist teachers were thus forced to choose between abandoning their 
classrooms and their laboratories, and in many cases being reduced 
to starvation, or humiliating themselves and losing the respect of 
their pupils and their own self-respect. 

Some professors resigned rather than to accept that humiliation. 
Among them there was Signor de Viti de Marco, the best scholar in 
public finance, whose standard book has been translated into German 
and soon will appear also in an American translation. Another, 
Signor Orlando, had been Prime Minister during the World War, 
and last Fall made a public declaration in favor of Mussolini's 
Ethiopian war. This means that he never had been a Communist, 
neither did he mean to become a Communist after his resignation. 

Eleven full professors refused either to take the oath or to 
resign and were dismissed. There were among them scholars prom- 
inent for their learning and their integrity. No Communist was to 
be found among them. One was a Catholic. Most were conserva- 
tives. The other university professors bowed silently and sorrow- 
tully, and signed the formula of the oath. 

On May 26, 1933, the Minister addressed the Principals of all 
Universities in the following terms: ‘Every written and verbal act, 
even out of school, of a university teacher, which might throw doubt 
on the fulness and sincerity of his adhesion to the fundamental 
doctrines of Fascism and to the Fascist Regime, must be immediately 
reported to the Minister. Principals and Deans are held responsible 
for insuring that instruction is given in conformity with the approved 
programme. Supervision must be especially strict and continuous 
in those sciences closely touching the spiritual and political educa- 
tion of the student, such as public law, economics, and history.” 


Professors must send to the Ministry a copy of everything they 
publish subsequent to the date of taking oath. Whoever expounds 
doctrines contrary to those of the Fascist Party becomes a perjurer. 
A lecturer in economics at the Business School of Bari, Signor 
Carano Donvito, was dismissed because in his lectures, as printed, 
he had not demonstrated that the theories of Malthus on popula- 
tion were wrong. 

One cannot be appointed a teacher without being a member of 
the Party. The oath which every member of the Party takes, is ‘to 
serve with all his strength and, if necessary, with his blood, the 
cause of the Fascist revolution”. To this general oath is added the 
special oath for university teachers. 
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To escape suspicion, accusations, threats, the teacher has only 
one course open to him: to put on the black shirt and take part in 
the Fascist demonstrations, marching in columns of three after the 
manner of the ancient Romans. In 1933 the professors and students 
of the university of Bari who were members of the Fascist party, 
paid a visit to Rome, and went to render homage to the Tomb of 
the Unknown Soldier. The professors were marched through the 
streets of Rome under the command of one of their own students, 
who happened to have a higher rank in the Party than the professors. 





























INTRODUCTORY NOTE 
As the Michigan bar rules (pp. 1-8), the tabulated results of a year’s experi- 
ence in Massachusetts with auditors in tort cases (pp. 10-11) and Mr. Harri- 
son’s account of the junior bar movement (pp. 12-16), contained in the follow- 
ing issue of the BAR BULLETIN are all matters of current interest to the entire 
bar of Massachusetts, reprints of the BULLETIN are here presented for their 
information throughout the state and for convenient reference in future. 


Invitation to the Junior Bar 

In connection with the junior bar movement herein described, all members of 

the bar, and especially the ‘‘junior’” members, are invited to join the Massachu- 

setts Bar Association of which the annual dues are $5.00 ($2.00 for members 

less than 3 years at the bar). The junior members are also invited to write for 

the Massachusetts Law Quarterly — anything from a half page of ‘‘adequate 

brevity’ to more extended expression. While the editor cannot agree in advance 

to print such contributions, he can give assurance that they will be welcomed 
and carefully considered. 

FRANK W. GRINNELL, 
Secretary and Editor, Massachusetts Bar Association. 


THE BAR BULLETIN 


Issued by the Bar Association of the City of Boston ‘ 
No. 110 Editor: Dunbar F. Carpenter, 50 State Street April, 1936 














The State Bar Movement Comes to Massachusetts 


The lawyers of the Commonwealth have recently been asked by the 
Law Society of Massachusetts to express their views upon the desirability 
of “‘a bar organization made compulsory by act of legislature to which all 
members must annually pay a license fee. ..”” It is obviously a question 
which calls for study. In order that those interested in the matter may 
have something concrete before them, the BULLETIN prints below the 
recent Michigan statute, incorporating the State Bar of Michigan, and 
the ay promulgated by the Supreme Court, under the authority given 
in the Act. 

Michigan has been selected because it is the most recent state to in- 
corporate its bar, and because its act of incorporation is brief. As there 
are now seventeen states having state bars created by statute, there are 
doubtless seventeen varieties of state bar acts. However much they may 
differ in detail, they all have one primary purpose — the creation of a 
state-wide organization, managed by lawyers, to which all persons 
licensed to practise law in the particular jurisdiction must belong. 

The rules for the State Bar of Michigan resemble in many respects 
the Constitution and By-Laws under which our own Association operates, 
except for the compulsory and state-wide features, and the power given 
to grievance committees to issue subpoenas and cause testimony to be 
taken under oath. 











TEXT OF MICHIGAN STATE BAR ACT 


Section 1. There is hereby created an association to be known as the 
State Bar of Michigan, the membership of which shall consist of all per- 
sons in the state now or hereafter regularly licensed to practice law in this 
state. 


Section 2. The supreme court is hereby authorized to provide for the 
organization and regulation of the State Bar of Michigan; to provide 
rules and regulations concerning the conduct and activities of the Asso- 
ciation and its members; the schedule of membership dues therein, 
which dues shall not exceed five dollars per annum, nonpayment of 
which shall be ground for suspension, the ethical standards to be observed 
in the practice of law, and the discipline, suspension, or disbarment of 
Association members. Under such regulations and restrictions as the 
supreme court may prescribe, the power of subpoena may be conferred 
upon the Association or its officers and committees for the purpose of 
aiding in the cases of discipline, suspension, or disbarment. 

Act No. 58 of the Public Acts of 1935. 


SUPREME COURT RULES CONCERNING 
THE STATE BAR OF MICHIGAN 


(As adopted by the Michigan Supreme Court, November 12, 1935.) 


Section 1. State Bar of Michigan. The State Bar of Michigan is 
the Association of the members of the Bar of this State, organized pur- 
suant to powers of the Supreme Court over the Bar of the State. The 
Association shall, under these rules aid in the promotion of improvements 
in the administration of justice and the advancement of the science of 
jurisprudence, in the improvement of the relations between the profession 
and the public, and in the promotion of the interests of the legal profession 
in this State. 


Section 2. Membership. Those persons who on December 2, 1935, 
are licensed to practice law in this State, and those who shall thereafter 
become licensed to practice law in this State, shall, subject to the pro- 
visions of these rules, constitute the membership of the State Bar of 
Michigan. Each member shall promptly file with the Secretary of the 
State Bar a statement setting forth his business and residence addresses 
and the judicial circuit within which his principal office is located. He 
shall notify the Secretary in writing of any subsequent change of address. 

Section 3. Classes of Membership. Members of the State Bar 


shall be divided into two classes, namely, active members and inactive 
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members. The class of active members shall include all members who 
have not specifically requested to be enrolled as inactive members. Any 
member who is not engaged actively in the practice of law in this State 
may, if he so elects and files written application with the Secretary, be 
classified as an inactive member. Any inactive member may, on filing 
written application with the Secretary and payment of the required 
dues, become an active member. No inactive member shall practice 
law, vote or hold office in the State Bar. Judges of Courts of Record shall 
register as active members. Any person not an active member who 
practices law shall be subject to discipline. 


Section 4. Membership Dues. The annual dues for active mem- 
bers shall be Five Dollars ($5.00) payable on or before January 1st of 
each year. Persons admitted to the bar during the year shall not become 
liable for dues until the first of the year following admission. All dues 
shall be paid into the treasury of the State Bar and shall constitute a 
fund for the payment of the expenses thereof. Any member who is in 
arrears for more than three months shall be sent a written notice of his 
delinquency by registered mail to his last recorded business address. If 
the arrears in dues are not paid within thirty days after the sending of 
such notice, he shall thereupon be deemed suspended from active mem- 
bership in the State Bar. 


Section 5. Board of Commissioners. There is hereby constituted a 
Board of Commissioners of the State Bar of Michigan which shall 
consist of seventeen congressional district members and four members 
from the state at large. The district commissioners shall hold office for 
three years and until their successors take office. The commissioners at 
large shall hold office for four years and until their successors take office. 
The members of the first Board of Commissioners shall be appointed by 
the Supreme Court. The Court shall designate the commissioners 
appointed at large and those appointed from congressional districts, and 
shall fix a time and place for the first meeting of the board. At such first 
meeting the commissioners appointed at large shall so classify themselves 
by lot that one of such commissioners shall hold office for one year, one 
for two years, one for three years and one for four years beginning on 
November 1, 1935. At the expiration of the several terms of the com- 
missioners at large successors shall be appointed by the Supreme Court 
from the state at large. The district commissioners shall so classify 
themselves by lot that five shall hold office for one year, six for two years 
and six for three years, from December 2nd, 1935. At the expiration 
of the several terms of the district commissioners successors shall be 
elected in the several congressional districts as hereinafter provided. 
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Section 6. Nominations and Elections. District commissioners 
shall be elected from the active membership in the several congressional 
districts by the members having their principal offices therein, except that 
where two or more congressional districts are contained wholly within a 
county such districts shall constitute a single voting precinct and the 
active members maintaining their principal offices for the practice of law 
within such county, shall be entitled to elect as many commissioners as 
there are congressional districts within such county. Nominations for 
commissioner shall be by petition signed by at least five persons entitled 
to vote for such nominees, and such petitions shall be filed with the 
secretary during the month of June prior to an election. The ballots 
shall be mailed by the secretary to those entitled to vote by July 20, and 
shall be marked and returned to the secretary not later than September 1. 
Ballots shall be forthwith canvassed by a board of three tellers, to be 
appointed by the president, and the count shall be certified by the secre- 
tary to the Clerk of the Supreme Court. No member of the Board of 
Commissioners or candidate therefor shall be a teller. The candidates 
receiving the highest number of votes for their respective offices shall be 
declared elected. In case of a tie vote the tellers shall determine the 
successful candidate by lot. The terms of the commissioners shall com- 
mence on November 1 following the election in each year. The Board of 
Commissioners is authorized and empowered to make rules and regula- 
tions governing nominations and elections, not inconsistent with these 
rules and subject to the approval of the Supreme Court. 

Section 7. Vacancies and Removals. Vacancies in the office of 
district commissioner shall be filled by the board for the unexpired term. 
Vacancies in the office of commissioners at large shall be filled by the 
Supreme Court for the unexpired term. Any commissioner may be re- 
moved by the Supreme Court in its discretion. 

Section 8. Duties of the Board of Commissioners. The Board of Com- 
missioners shall have general charge of the administration of the affairs 
of the State Bar and may adopt suitable by-laws for the regulation there- 
of. Each newly elected board shall hold its first meeting not later than 
November 10 in each year. The board may employ such assistants as it 
deems necessary or proper and may prescribe their functions and duties. 
The board shall cause to be appointed standing committees as follows: 


Legislation and Law Reform 

Legal Education and Admission to the Bar 
Unauthorized Practice of Law 

Professional Ethics 

Local Bar Association Activities 

Criminal Jurisprudence 

Civil Procedure 
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Grievance Committees as provided in Section 15. It may also cause 
to be appointed such other committees as it shall from time to time deem 
desirable. It shall prescribe the functions and duties of committees, the 
members of which shall hold office at the pleasure of the board. It shall 
fix and pay salaries and provide for the payment of all necessary expenses 
of the State Bar. It shall arrange for the publication of a journal to be 
issued not less than four times a year, and sent to the active members of 
the State Bar without charge. 

Upon request of the Governor, the Supreme Court, the Legislature or 
the Judicial Council of the State, the Board of Commissioners may con- 
duct an investigation of any matter relating to courts of the state, practice 
and procedure therein, or the administration of justice, and report to 
the officer or body making the request. 

The board shall cooperate with the State Board of Law Examiners 
in connection with character examinations of applicants for admission 
to the Bar and in such other respects as may be deemed desirable. 

In the conduct of its business a majority of the members of the board 
shall constitute a quorum. 


Section 9. Officers. The officers of the State Bar shall be a president, 
a first and a second vice-president, a secretary and a treasurer, all of 
whom shall be elected by the Board of Commissioners at its first meeting. 
The president and vice-presidents shall be commissioners but the secre- 
tary and treasurer need not be. Each of the officers shall hold office for 
one year and until his successor takes office. Vacancies shall be filled by 
the board. 

The president and vice-presidents shall receive no compensation for 
their services. The salaries of the secretary and treasurer shall be fixed 
by the board. 


Section 10. Duties of Officers. It shall be the duty of the president to 
preside at all meetings of the State Bar and at all meetings of the Board 
of Commissioners. In the event of his absence or inability to act, a 
vice-president shall preside. 

The secretary shall act as secretary of the board, shall prepare an 
annual report and perform the duties usually incident to the office. 

The treasurer shall prepare an annual report and perform the duties 
usually incident to the office. He shall furnish bond as the board shall 
direct. 

Other duties of the president, vice-presidents, secretary and treasurer 
shall be such as the Board of Commissioners shall from time to time 
prescribe. 








Section 11. Disbursements. The Board of Commissioners shall make 
the necessary appropriations for disbursements from the funds in the 
treasury to pay all necessary expenses of the State Bar, its officers and 
committees. It shall be the duty of the board to cause proper books of 
account to be kept and to have them audited annually by a certified 
public accountant. At each annual meeting the board shall cause to be 
presented a financial statement showing the receipts and expenditures 
of the State Bar. Such statement shall also be filed with the Clerk of 
the Supreme Court and shall be published in the official publication of 
the State Bar preceding the date of the annual meeting of the State Bar. 

No member of the board shall receive compensation for services 
rendered in connection with the performance of his duties as a member 
of the board or as a member of any committee of the State Bar to which 
he may be appointed, or in connection with the investigation or trial of 
disciplinary matters. Members of the board shall, however, be reim- 
bursed for their necessary expenses incurred in connection with the 
performance of their duties. 

Section 12. Annual Meetings. An annual meeting of the State Bar 
shall be held in 1936 and each year thereafter at such time and place as 
may be designated by the Board of Commissioners, except that such 
annual meeting shall be held not later than November 1st of each year. 
At the annual meetings reports of the proceedings of the Board of 
Commissioners since the last meeting, reports of officers and committees, 
and recommendations submitted in connection with such reports shall 
be made. 

Section 13. Special Meetings. Special meetings of the State Bar 
may be held at such times and places as shall be determined by the 
Board of Commissioners. The Secretary shall call a special meeting of 
the members upon petition signed by not less than twenty per cent of the 
active members. Such meeting shall be held within thirty days after the 
petition is filed. Such business shall be transacted at special meetings 
as is specified in the call thereof, which shall include the purposes set 
forth in the petition and such other purposes as may be specified by the 
board. 

Section 14. Rules of Professional Conduct. The ethical standards 
relating to the practice of law in this state shall be the present canons 
of Professional Ethics of the American Bar Association, and those which 
may from time to time be announced or recognized by the Supreme 
Court of this State. 

Section 15. Complaints. The Board of Commissioners at its first 
meeting each year shall appoint four active members in each judicial 
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circuit or in each congressional district, together with one other active 
member of the State Bar who may be a member of the Board of Com- 
missioners who shall act as chairman, which committee of five shall 
constitute a standing grievance committee for the investigation of all 
complaints against the members of the State Bar in such circuit or dis- 
trict. In any circuit having more than one commissioner, the board 
may appoint two or more grievance committees, in which event the 
board shall designate one of the commissioners in such circuit as general 
chairman over said committees, and such general chairman, together 
with the other commissioners in said circuit, shall constitute a supervisory 
committee subject to the call of the general chairman and charged 
with the duty of coordinating the work of the several grievance committees 
in said circuit. Each grievance committee shall meet at such times and 
places as may be designated by the chairman, and at all such meetings 
a majority of the members shall constitute a quorum. The action of a 
majority of the quorum shall be the action of the committee. 

Each grievance committee shall have the power, with or without 
formal complaint, to investigate in a summary and informal manner, 
any matter of professional misconduct alleged to have been committed 
within its judicial circuit or congressional district, or by a member of 
the bar having his office or residence therein. If, upon such investigation, 
the committee finds that there is reasonable cause to believe that such 
member is guilty of professional misconduct, it shall cause the complaint 
to be reduced to writing and filed with such committee, and a formal 
hearing shall be held. The committee shall give reasonable notice to 
such member, either by personal service or by sending the same by 
registered mail addressed to his last known address, of the time and place 
of such hearing, and shall accompany the notice with a copy of the com- 
plaint. The committee may issue subpoenas and cause testimony to be 
taken under oath. 

If the committee finds that the charges in any complaint do not merit 
the taking of disciplinary action, it shall dismiss the complaint; if it 
decides that private reprimand shall be administered, it shall administer 
such reprimand. If it decides that disbarment, suspension or other 
disciplinary action is merited, it shall make a verified report of the 
proceedings before the committee, including its findings of facts and 
recommendations, and shall file the same, together with the transcript 
of the testimony taken, in the office of the clerk of the Circuit Court of 
such judicial circuit; whereupon said court, as a matter of course, shall 
issue to said member an order to show cause before the court, at a time 
to be specified, why the report of said committee should not be con- 
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firmed, and a disciplinary order entered. The order to show cause to- 
gether with a copy of the findings of facts and recommendations shall 
be served upon said member either by personal service or by sending 
the same by registered mail addressed to his last known address. The 
clerk of said court shall forthwith notify the State Presiding Circuit 
Judge of the issuance of said order to show cause, and he shall forthwith 
designate three (3) Circuit Judges to preside over and conduct the pro- 
ceedings on the order to show cause. Unless cause is shown to the con- 
trary said report shall be confirmed by the Judges, who shall thereupon 
enter an appropriate order for discipline. Any final order entered shall 
be subject to review by the Supreme Court in its discretion on the law 
and the facts. 

The Board of Commissioners may, subject to the approval of the 
Supreme Court, prescribe rules and regulations governing the procedure 
before the committees. It may appoint counsel or request the Attorney 
General to represent it and to prosecute the proceedings before the 
Circuit Court, and before the Supreme Court in case of appeal. 

The powers herein conferred shall be in addition to and not as a 
substitute for the powers now held by the Attorney General and the 
courts of this State in regard to disciplinary proceedings. Nothing herein 
contained shall be construed to prohibit the disbarment or suspension 
of or imposition of disciplinary measures upon members of the State 
Bar under existing laws for causes arising prior to the date these rules 
take effect. 


Section 16. The foregoing rules are promulgated pursuant to the 
powers of the Court over the Bar of the State and the members thereof. 
They shall take effect on December 2, 1935, and remain in effect until 
altered or abrogated. 


Meeting of the Council 


The regular monthly meeting of the Council was held on March 6th. 
The President presided, and the following members were present: 
Messrs. Benton, Bingham, Cabot, Cohen, Davenport, Field, Garland, 
Goodhue, Goodwin, Hall, McClennen, Powers, Proctor, Ranney, Storey, 
Wilkins and Young. 

The President presented a letter from the Federal Bar Association 
asking co-operation in sponsoring a bill to provide that only duly licensed 
lawyers may practice before government agencies of all kinds. After 
discussion, it was 
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VOTED: That the President is authorized and directed to reply 
in substance that this Association is not in sympathy with the 
proposed legislation. 


It was voted to publish a new Year Book of the Association. 

Mr. Bingham, Chairman of the Committee on Amendment of the 
Law, presented a letter from the Committee on Study of the Judicial 
System, concerning House Bill 1402. (House 1402 provides that the 
Municipal Court of the City of Boston shall sit in circuit throughout 
Suffolk County, and transfers to the Municipal Court and to the Boston 
Juvenile Court the jurisdiction of the other district courts in Suffolk 
County.) 


It was 


VOTED: That the Special Committee on the Study of the Judicial 
System be and it hereby is authorized and requested to follow the 
progress of House Bill 1402 and other bills on the same subject, 
and to make such appearances before the appropriate legislative 
committee separately or in conjunction with the Committee on 
Amendment of the Law as may seem necessary. 





“The Constitution was intended, its very purpose was, to prevent 
experimentation with the fundamental rights of the individual. We said 
through Mr. Justice Brewer, in Muller v. Oregon, 208 U.S. 412, that 
‘it is the peculiar value of a written constitution that it places in un- 
changing form limitations upon legislative action, and thus gives a per- 
manence and stability to popular government which otherwise would 
be lacking.’ ” 


Taft, C. J. in Truax v. Corrigan, 257 U.S. 312, 338. 














Superior Court 


Motor Vehicle Tort Cases Referred to Auditors 
January 7, 1935 — January 4, 1936 
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Period, January 11, 1935 to January 11, 1936. 
Referred on orders without motions. 


Includes cases settled during trial before auditor. 


178 cases (91 bills) $36.64 per case. (computation by clerk). 
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> Includes cases disposed of under G. L. c. 221 §58. 
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Through the courtesy of the Chief Justice of the Superior Court, the 
BULLETIN is able to present the foregoing interesting table dealing with 
references of motor vehicle tort cases to auditors. The counties of 
Barnstable, Dukes, Franklin and Nantucket are omitted from the table 
because there were no motor tort cases referred in any of them. 

It is encouraging to see that 2134 cases were disposed of after mo- 
tions for reference were allowed. The total payments to auditors 
amounted to $68,567., or about $32. for each case disposed of. A less 
encouraging feature is the insistence on jury trial in 1207 cases reported. 
It seems probable that many of these latter cases will be settled without 
trial. However, the results of the first year of the experiment of referring 
motor tort cases to auditors under the rules effective in January 1935 
seem distinctly encouraging, and indicate that the Justices of the Superior 
Court may have evolved a plan which will go far toward clearing the 
docket with the minimum of expense to the counties. 
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The Young Lawyer’s Opportunity 
by 
JosEPH HARRISON, Chairman 
Junior Section, New Jersey State Bar. 


Blackstone’s classic treatise quotes Grotius’ definition of equity as 
being “the correction of that wherein the law (by reason of its univer- 
sality) is deficient.’’ Adopting this phraseology one might define the 
reason d’etre of the junior bar movement as being the correction of that 
wherein the established bar associations (for a variety of reasons) are 
deficient. 

The junior bar movement has made surprisingly rapid strides within 
the past three years. From a few scattered legal societies composed 
exclusively of young lawyers and existing apart from established bar 
associations, there has developed a deliberately planned, well-organized 
movement among the younger members of the bar of the United States. 
So swiftly has this current of activity moved under the leadership of the 
Junior Bar Conference of the American Bar Association, that many 
lawyers unfamiliar with bar association developments or oblivious to 
problems of the bar have queried with some skepticism the purposes of 
the junior bar movement. The recent history of bar associations and 
the problems of the young lawyer of today should be sufficient to answer 
such queries. 

Within the last seven years serious problems, growing more and 
more acute, have arisen in the legal profession. Several factors account 
for this situation. The tremendous increase in the number of admitted 
lawyers has been all out of proportion to the increased business avail- 
able and the retirements from the field. Then since 1929 there has been 
an economic depression that has spared but few, certainly not the legal 
profession. The coincidence of these two factors alone would have had a 
most distressing effect upon the bar. But the situation has been aggra- 
vated by the unauthorized practice of law, restrictions upon the field of 
the lawyer and the actions of the “‘black sheep” in the profession. These 
include the relatively few who have shamefully betrayed their trust as 
public servants together with those who have attempted to crucify the 
profession for selfish ends when remedial measures have been sought to 
be effected. 

While it is true that the whole profession has suffered from these 
factors, the younger members of the bar have borne the brunt of the 
reaction. The lot of the traditional “struggling young lawyer” was a 
picnic compared to what his prototype since 1929 has had to endure. 
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The unauthorized practice of law scarcely effects the large firm or 
long-established practitioner. It is the young lawyer who loses out when 
the bank, notary public, real estate agent, justice of the peace or under- 
taker attempts to write a will, lease, mortgage, agreement or other legal 
document or when they assume to perform services traditionally and 
properly performed by lawyers. Such unauthorized practice robs the 
young lawyer not only of the fee, small though it may have been, but 
also of the contacts with potential clients. 

If professional misconduct, which is the exception, is bruited about 
as though it were characteristic, or if a member of the bar, serving selfish 
interests, makes derogatory and even slanderous speeches about the 
profession before public bodies, thereby tending to undermine public 
confidence, old names and established reputations will be the last to feel 
whatever unpleasant reactions there may be. 

And if the bar is overcrowded, certainly those at the base of the 
temporal pyramid feel the consequences most. 

With these serious problems bearing down primarily upon them, 
the restive spirit among the young lawyers is understandable. Their 
attitude is one that something must be done about these difficulties as 
distinguished from the something ought-to-be done attitude of the elders- 
controlled bar associations. The glory of running the associations, or 
thought of monopolizing offices, superseding older and wiser heads or 
forming new organizations are no concern of those interested in the 
junior bar movement. They insist that alert bar associations operate 
all year round and put into action the many fine programs and recom- 
mendations contained in the annually filed reports of these associations. 

Until very recently, the bar associations, national, state and local, 
gave little if any opportunity for expression or service in bar work to the 
younger men. Officers, sections and committees were composed of the 
established elders in the profession. Of course, these men were able, of 
high repute and usually, successful practitioners with important and 
varied interests. True to the tradition of elders, they have moved con- 
servatively. As busy and successful practitioners, they escaped immedi- 
ate contact with some of the vital problems confronting the profession. 
This combination of characteristics in these leaders, in a large part, was 
responsible for bar associations being called ‘‘do-nothing’”’ organizations, 
or pleasant social clubs holding annual dinner-meetings where commit- 
tees are appointed and discharged after filing their reports. 

Due acknowledgment must be made for what the bar associations 
and certain individual members have done or attempted. The American 
Bar Association’s sections have made valuable contributions to the wel- 
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fare of the profession and the public. Here and there are found live state 
bar associations. The integrated bar has become an accomplished fact 
in a number of states. Exceptional instances of active, representative 
county bar associations may also be found. The ethics committees of 
most associations seem to be on duty all year round. Now and then some 
remedial measure is sought to be enacted by state bar groups only to be 
balked by lack of intelligently organized effort and by internal dissen- 
sions. 

In justice to the relatively few broad-visioned older members of the 
bar, it must be said that at great personal sacrifices, they have attempted 
Herculean tasks and with little or no support, have achieved some not- 
able results. At present, the American Bar Association is fortunate to 
have as its President, the Honorable William L. Ransom, a man with a 
plan who has the will and energy to put his thoughts into action. Whether 
the lawyers of the country will rally to his support in his efforts on their 
behalf remains to be seen. 

The junior bar movement has received the endorsement and support 
of President Ransom. That the younger members of the bar should band 
together is a natural and desirable process. They have a common point 
of view as to the more serious problems confronting the bar. It is mainly 
their battle, and they must fight it. They have more time to devote to 
the cause. Their interests have not yet become conflicting and therefore 
they can work for the best interests of the profession, wholeheartedly and 
unselfishly. 

A form of organization of their own makes for an esprit de corps and 
provides a flexible agency for getting things done. It affords training for 
later leadership in bar work. It gives opportunities to a great number of 
young lawyers to work on committees, in sections and in research—an 
opportunity given to but few young men, in the older associations. The 
term ‘‘junior’’ may clash with the vanity of a few but if it comes to denote 
the active, achieving membership of the bar associations, even these few 
may recognize that calling the younger members of the bar by their right 
names is bearable. 

From its inception as a planned and deliberate movement, the junior 
bar has maintained the principle of cooperating with existing associations 
as integral parts thereof. It has readily submitted to the supervision and 
final control of the established associations. It has welcomed and received 
the suggestions and hearty support of most of the older men. They have 
been genuinely happy to have at their disposal a group of young men 
ready to give the time and energy necessary to promote bar programs, 
contact bodies of laymen and legislators in educational programs as to 
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the aims of the bar and to carry on membership drives among lawyers. 
Thus by working as a section or integral part of a bar association in har- 
mony with its purposes, vigorously pursuing the adoption or enactment 
of programs agreed to by all, swelling memberships in bar associations, 
welcoming bar activity on part of newly admitted attorneys, fostering in 
them the professional rather than the competitive business attitude, the 
junior bar movement should prove a powerful force for a united, modern, 
integrated bar. With such a bar many of the problems that now afflict 
the profession and, indirectly, the public, will be nearer solution. 

The pioneer and fountain-head of the organized junior bar move- 
ment was the Junior Bar Conference of the American Bar Association. 
The first call for those interested in such a movement was sent out in 
1932 in connection with the Association’s meeting at Washington, D. C. 
The project was further developed at the Grand Rapids meeting in 1933. 
By August, 1934, the pre-organization committee had done such a fine 
job that at the Milwaukee meeting of the Association, the Junior Bar 
Conference of the American Bar Association came into existence. Officers 
and a general council of eleven members were elected and committees 
were appointed for membership and program activities. In 1935, at the 
Los Angeles meeting of the association, the Junior Bar Conference was 
voted full status of a Section. A serious objection was originally raised 
by a few enthusiastic young lawyers, who insisted upon a separate Na- 
tional Junior Bar Association. Fortunately, the sounder view of cooperat- 
ing within the American Bar Association prevailed. 

Membership in the national Junior Section is open to all members of 
the American Bar Association under thirty-six years of age. In addition, 
there is provision for affiliate memberships of state and local junior bar 
groups who are entitled to representation at the meeting of the national 
Junior Bar Conference. The problem of affiliate units is one which has not 
been fully solved, but it is receiving careful consideration. There are no 
additional dues required, and finances are controlled by the Association. 
The officers consist of a chairman, vice-chairman, and secretary. There is a 
general council of eleven members, one from each federal judicial circuit 
and one from the District of Columbia. The present officers are: Chair- 
man, Walter L. Brown, Huntington, West Virginia; Vice-Chairman, 
Joseph D. Stecher, Toledo, Ohio; and Secretary, William A. Roberts, 
Washington, D.C. 

The activity to date has consisted in organization work and charting 
a program. Chairmen have been appointed for each of the forty-eight 
states, the District of Columbia and Hawaii. These in turn are expected to 
organize the movement locally. The activities of the Conference for the 
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coming year were outlined by Chairman Brown in a recent communica- 
tion to State Chairmen. It consists of the following six-point program: 

“‘(1) The extension of membership in the Conference and the Associa- 
tion and the development of the Conference for greater usefulness in 
future years. 

(2) The improvement of the organization of the profession locally 
and nationally. 

“‘(3) The improvement of criminal law and its enforcement. 

“‘(4) The elimination of the practice of the law by unauthorized per- 
sons and institutions. 

“‘(5) The improvement of the drafting of legislation. 

“‘(6) A dignified campaign of public information on the projects of the 
Conference program and the national bar program of the American Bar 
Association.” 

Under the leadership of the officers and their appointees of the Junior 
Bar Conference of the American Bar Association, junior sections have 
been formed in several state bar associations. The Florida State Bar Asso- 


ciation was the first to form such a junior section. This was done under 
the direction of Harold B. Wahl, Esq., of Jacksonville, then State Chair- 
man for the national Junior Conference and at present a member of its 
council. The New Jersey State Bar Association organized a junior section 
shortly afterward. 

The national Junior Conference has a committee on state sections 
whose function it is to assist in the formation of state bar junior sections 
wherever such are desired. This committee, headed by Harold B. Wahl 
of Jacksonville, Florida, is prepared to offer forms of constitutions and 
by-laws and suggestions based upon experiences in states that already 
have such sections. 

The junior bar movement is still in its formative stage. Its purposes 
and opportunities must be brcught home to the many young lawyers of 
the country. Beyond that there should be no need for membership drives 
to enroll these men in an organization which seeks to benefit them. As 
a matter of general policy, the principle of cooperating with existing bar 
associations and of working for their objectives should be strictly adhered 
to. The junior bar movement is not a rebel or separate organization. It 
aims to afford the young lawyer an opportunity for service to the pro- 
fession, the public and to himself that heretofore has not been his. The 
junior sections’ committees to assist the seniors in speaking campaigns 
to present to the public the lawyers’ case and the programs of the bar 
associations and their all-year-round activity in behalf of the improved 
bar and practice, should give everyone who has the desire and initiative 
his committee assignment or his little job to do. 

It is hoped that the young lawyers will see the merits and opportuni- 
ties of the junior bar movement and by enrolling as members of the 
American and State Bar Associations and partaking of the junior sections’ 
activities they will further the progress of their movement in its efforts 
on their behalf. ae 
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(Not printed at Government expense) 


Rights and Powers of the States and Congress 


EXTENSION OF REMARKS 


or 
HON. DAVID I. WALSH 
OF MASSACHUSETTS 
IN THE SENATE OF THE UNITED STATES 
Thursday, January 23 (legislative day of Thursday, Jan. 16), 
1936 





ARTICLE BY EDWARD F. McCLENNEN, OF BOSTON, MASS. 


(Printed in the CoNGRESSIONAL Recorp of Jan. 23, 1936) 


Mr. WALSH. Mr. President, I ask unanimous consent to 
have printed in the Recorp an article by Edward F. Mc- 
Clennen, Esq., a well-known and able attorney of Boston, on 
Surveying the Boundary Between the Rights and Powers of 
the States and Those Transferred to the Congress. 

Mr. McClennen, in writing, says: 


Attacks of a numerous small minority of people on the motives 
of the Supreme Court in interpreting the Constitution, attempts 
at unwise amendments of the Constitution, and popular confusion 
as to the dividing line between the constitutional powers of a 
State and the constitutional powers of the Nation have excited 
me to a desire to see whether I could be of any assistance on 
what seems to be a matter of grave public concern. 

Enclosed is an article dated January 20, 1936, which I have 
written with that object in view. I am anxious to have it reach 
all people who will give any thought to this subject, and par- 
ticularly the members of the Judiciary Committee, who have the 
possibility of constitutional amendments under consideration, and 
the Senators and Representatives who may be required to vote 
thereon—these same governing men who are called upon to con- 
sider for action now the division between the powers of the 
States and the powers of the Nation. 


There being no objection, the article was ordered to be 
printed in the Recorp, as follows: 

SuRVEYING THE BOUNDARY BETWEEN THE RIGHTS AND POWERS OF THE 
STATES AND THOSE TRANSFERRED TO THE CONGRESS 
(By Edward F. McClennen) 

To render the right judgment in United States v. Receivers of the 
Hoosac Mills Corporation (56 Supreme Court Reporter, 297, 312; 
U. 8S. ——, decided Jan. 6, 1936), required no determination of the 
legislative wisdom of chapter 25 of the first session of the Seventy- 
third Congress, title I, May 12, 1933, commonly known as the Agri- 
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cultural Adjustment Act; that is, whether or not popular welfare 
was served by payments to farmers at the expense of processors. 
To render this judgment did not require the judicial department 
to invade the legislative department. 

The difference of opinion between so able a group as Mr. Justice 
Brandeis, Mr. Justice Stone, and Mr. Justice Cardozo on the one 
side, and so able a group as Mr. Chief Justice Hughes, Mr. Justice 
Van Devanter, Mr. Justice McReynolds, Mr. Justice Sutherland, Mr. 
Justice Butler, and Mr. Justice Roberts on the other, leaves the 
ordinary man without the needed assistance to form with certainly 
an opinion of his own. 

This misfortune was avoidable by concentration on the fact that 
the respective sovereign States never have transferred to the 
Congress their sovereign control over the farming of the acres 
within their respective borders by their own citizens. 

Consider the circumscribed powers and duties of the Court in 
this case. The United Siates had obtained the judgment of the 
district court that the receivers of the Hoosac Mills owed the 
United States $81,000 because the Agricultural Adjustment Act 
laid taxes on them in this amount, notwithstanding the receivers’ 
contention that this act was beyond the powers of the Congress. 
The circuit court of appeals reversed this judgment because con- 
vinced that there was no such act within those powers. The 
Supreme Court could not but affirm or reverse the circuit court 
of appeals, as the Supreme Court found that there was or was 
not such an act within the powers of the Congress. The Court 
would do wrong if it adjudged that the receivers should pay what 
they did not owe by law. Such a judgment would be an abuse of 
the power of the Court, even if the Court was actuated by the 
conviction that their misconduct would do the receivers but 
little harm and would do the people of the Nation a great deal 
of good and would bring more popular approval than the right 
decision. 

The division of opinion was a misfcrtune. Unanimity in the 
reasons for the decision in A. L. A. Schechter Poultry Corporation 
v. The United States (295 U. S. 495), on May 27, 1935, was very 
likely of more value to the people of the Nation than was the 
particular conclusion reached. The fact that nine Justices of 
such diverse experiences predilections, and methods of approach 
reached a unanimous conclusion carries conviction to most people 
willing to consider the subject with deliberation and without 
prejudice, that the decision must be right. 

In the conflicting opinions of January 6, 1936, there are phrases 
readily understandable by the Justices themselves but confusing 
to the less !earned and misleading to many men and women of 
common intelligence. 

If the so-called Agricultural Adjustment Act invaded the legis- 
lative rights and powers of the States, it was not an act of Con- 
gress, however laudable the intentions of the Senators and Congress- 
men who favored it and however beneficent it was to any people 
or to all people. 

For the reasons to be stated later it is submitted to the reader 
that the so-called act was not an act of the Congress, because 
it attempted to go beyond the powers which the States had given 
to the Congress. If the opinions had gone no further than this, 
they would not have aided the widespread misrepresentations of 
the attitude of the Court in an effort to promote the idea without 
vestige of foundation that the Court has a disposition to domi- 
nate the Congress in the exercise of its powers to govern. 

The minority are of opinion that there exists “the power of 
courts to deciare a statute unconstitutional”, and that “unconsti- 
tutional exercise of power by the executive and legislative 
branches of the Government is subject to judicial restraint” and 
that “the only check upon our own exercise of power is our own 
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sense of self-restraint”, and that the purpose to be served by the 
so-called Agricultural Adjustment Act of Congress brought it 
within the taxing powers of the Congress. 

The majority are of opinion to the contrary, for the reason that 
it is beyond the power of Congress to lay, as an excise, a tax on 
processors for the sole object of restoring the purchasing power 
of agricultural products to a parity with that prevailing in an 
earlier day and to take the money so levied from the processor 
and to bestow it upon the farmers who will reduce their acreage 
for the accomplishment of the proposed end, and meanwhile to 
aid these farmers during the period required to bring the prices 
of their crops to the desired level and for the reason that the 
object is not the procurement of revenue for the support of gov- 
ernment but that the exaction is as necessary means for the 
intended control of agricultural products. The majority say that 
this is not a tax subject to no infirmity, because it is not for the 
support of government, but the taking of money from one group 
for the benefit of another when that transfer is not in support of 
a regulation within the legislative power of the United States 
and that it is not within that legislative power to regulate agricul- 
ture either by the compulsion of the farmer through rewards which 
he cannot possibly afford to refuse, or by the voluntary co- 
operation of the farmer, and because such a regulation would 
invade the rights of the States and not come within the powers 
delegated to the United States. 

Without the help of a unanimous opinion, what way is there 
open to us in which to determine whether the question now settled 
has been settled in the most judicious way and to determine what 
is portended for the coming settlement of related questions? 

It seems of little help to consult earlier decisions for enlighten- 
ment. In the 147 years of its existence the Supreme Court has 
never been stronger compositely than at present in perception, in 
breadth of view, in diversity of predilection, in poise in judgment, 
in freedom from bias, in intellectual capacity, in knowledge of the 
accumulated precedents, in devotion to furtherance of the welfare 
of the Nation and of its people as far as that comes within the 
province of a court, and in freedom from ambition for political 
preferment. In all this period no Chief Justice and no Associate 
Justice of this Court has risen higher in these respects than have 
individuals of the present Court. If we cannot get the answer 
from this Court, we cannot expect to get it from reading the wis- 
dom and the errors of its predecessors—all so well known to this 
Court when it considered this case and found that it could not 
reach a unanimous conclusion. 

The reader now is invited to start with no predilections and un- 
deflected by any knowledge or consideration of what these earlier 
opinions have stated and to proceed to try to find out what is the 
right answer. Let the only guide be that which has been described 
50 many times as what every schoolboy knows. 

On the morning of September 17, 1787, there was no such nation 
as the United States of America. In the evening of June 21, 1788, 
it had been born by a Constitution adopted in convention on the 
former date and ratified by the ninth State on the latter. Its 
preamble is that “We, the people of the United States, in order to 
form a more perfect Union, establish justice, insure domestic tran- 
quillity, provide for the common defense, promote the general 
welfare, and secure the blessings of li to ourselves and our 
posterity, do ordain and establish this Constitution for the United 
States of America.” The last article provided that “The ratifica- 
tion of the conventions of nine States shall be sufficient for the 
establishment of this Constitution between the States so ratifying 
the same.” At these times there were in the territory compre- 
hended 13 free and independent States, governed representatively 
by the people of those States for those separate States, respectively. 

In article III of that Constitution it was provided that— 
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“SECTION 1. The judicial power of the United States shall be 
vested in one Supreme Court and in such inferior courts as the 
Congress may from time to time ordain and establish. 

“Sec. 2. The judicial power shall extend to all cases, in law and 
in equity, arising under this Constitution, the laws of the United 
States, and treaties made, or which shall be made, under their 
authority;” in particulars further described. 

No more power to the Supreme Court or to the inferior euurte is 
given elsewhere in the Constitution. No more has been added 
since. The judicial power of the United States is the only power 
that these courts have. That judicial power extends, as far as 
concerns the matter now in hand, only “to all cases.” They are 
“in law and equity.” “Cases” are actions and suits in a court 
between parties. The Court must decide them according to law. 
It cannot do so without determining what the applicable law is. 

A lawyer familiar with the comparison of a statute with a con- 
stitution understands the assertion that the Court has power to 
declare a statute unconstitutional to mean that when a court had 
found that there is no statute because what looks like one has 
been placed in the records of the Congress without congressional 
authority to place it there, by persons who had no authority to 
place it there, the Court may say so in an opinion written to 
account for the decision that there is no statute, when to the 
casual observer it looks as if there was one. 

The assertion as frequently misunderstood is entirely inaccurate. 
The misunderstanding is not surprising. 

There are only two powers “to declare” in the Constitution. 
The Congress and not the Court has those. The Congress has 
power “to declare the punishment of treason” and “to declare war.” 
This usage gives a meaning in constitutional relations to the words 
“to declare.” When the Congress declares the punishment of 
treason it creates the punishment for treason. When the Congress 
declares war it creates war. War begins then. 

In contrast the Court has no power to create unc nstitutionality 
for a statute. It is no more unconstitutional after the Court has 
said that it is unconstitutional than it was before. The Constitu- 
tion makes the statute unconstitutional, if it is; or, more accu- 
rately, the apparent statute is not a statute. 

The Congress cannot make a law that it has no power to make. 
Its Members may attempt to usurp powers which they do not 
Possess, but they are not acting within their mandate from the 
people when they do so. In doing so they are not acting as Mem- 
bers of the Congress. Thereby nothing congressional has been 
done in the way of lawmaking, 

If the majority of the Members of the Congress should become 
impressed again with the belief that the welfare of all the peoples 
of the 48 States required the enactment of the Volstead Act, with- 
out another constitutional amendment, would the courts be under 
& duty to treat this nullity as a law? 

The inaccurate saying that the Court may declare an act of 
Congress unconstitutional has brought a striking consequence 
recently. On May 13, 1935, calendar day June 17, in the Seventy- 
fourth Congress, first session, Senate Joint Resolution 149 was in- 
troduced and has been referred to the Committee on the Judiciary. 
It proposes as an amendment to the Constitution the following 
article: “The Supreme Court shall have original and exclusive 
jurisdiction to render judgment declaring any law enacted by Con- 
gress in whole or in part is invalid because it conflicts with som.e 
provision of the Constitution, but no such judgment shall be 
rendered unless concurred in by more than two-thirds of the 
members of the Court and unless the action praying for such 
judgment shall have been commenced within 6 months after 
the enactment of the law.” 
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If this is proposed and adopted by the requisite three-fourths 
of the States, there will be given to the Supreme Court expressly, 
for the first time, a jurisdiction to render judgment declaring 
any law enacted by the Congress invalid because it conflicts with 
some provision of the Constitution. This declaration will make 
the enactment unconstitutional. The proposed amendment does 
not give a clue as to how the jurisdiction shall be invoked, except 
that it must be by an action commenced within 6 months after 
the enactment of the law. It looks like the modern provisions 
for enabling courts to give declaratory judgments. It gives no 
clue as to who shall bring the action or whether it must be a 
person who has a personal or property interest in the subject 
matter or in the question. It may be that it was not intended 
that such interest should be requisite, because it would be seldom 
that of the multitude of interests which would accrue eventually 
any would have accrued within 6 months after the enactment of 
the law. It is not to be supposed that it is the intention of the 
resolution, in reality, to deprive the people of the United States 
of the very opportunity which the article seems to be giving. 
The article seems not intended to give the Supreme Court a juris- 
diction to declare conversely that an act of Congress is constitu- 
tional. Certainly it cannot be intended that the Supreme Court 
shall have authority to make such declaration when six of its 
members deem that there is no constitutional act and only three 
deem that there is. The resolution does not attempt to say what 
& district court, whose only jurisdiction is to decide according 
to law between the parties before it, shall do if the plaintiff's 
case is based on a claim that there is an act of Congress, when 
there is, in fact, no act of Congress. 

The fact that a majority of the Members of the two Houses of 
Congress have had inserted in the records of the Congress some- 
thing which is not in reality an act of Congress because the Con- 
gress had no power to make such an enactment, does not make it 
an act of Congress. The gentlemen who are Senators and Repre- 
sentatives in Congress at the time of this mistake have no greater 
power than the Congress. They were not the Congress in causing 
the distortion of its records. 

A judge of a district court has no right to give judgment for the 
plaintiff except according to law as he finds it to be. If there is no 
law which entitled the plaintiff to recover, it is an abuse of power 
for the district judge to enter judgment for him. 

There is no such thing as a void act of Congress, If you, Mr. 
Reader, for an adequate consideration, make a bond to murder me, 
you have made a bond. It is indeed a void bond—that is, a bond 
of no legal effect; it imposes on you no legal or moral obligation 
to murder me; but you have made a bond. On the other hand, if 
you sign the name of the United States and the name of the 
officials of the United States to a bond which reads like a bond of 
the United States, there is no bond. It is not merely void. It does 
not exist. If without authority, a majority of the Senate and 
House of Representatives had caused to be put on the records of 
Congress what looked like an act of Congress purporting to author- 
ize you to do what you did, still it would not be a bond of the 
United States. No more would the apparent act be an act of Con- 
gress. When someone sues on the purported bond, the court, with 
judicial powers only, can but give Judgment for the defendant. It 
pays not the slightest disrespect to the Congress of the United 
States if it mentions that the reason for its judgment is that there 
is no bond and no act of Congress. Consider the following: 

“Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That if any 
person engages in divine worship in the Province of Quebec ex- 
cept in accordance with the tenets of the Mohammedan religion 
he is guilty of the crime of sacrilege, and on conviction he shall 
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be punished by imprisonment for 1 year in the Atlanta Peniten- 
tiary and shall forfeit the sum of $1,000, one-half of which shall 
be payable to the informer on an information filed in any dis- 
trict court of the United States.” 

Amos presents such an information in the District Court for 
the District of New Hampshire, setting out that Obadiah com- 
mitted this crime of sacrilege in the Province of Quebec, and 
prays for a declaration of the forfeiture of $1,000 by Obadiah and 
for a judgment against him in favor of the informer for $500. 
He proves his case. He establishes that the recording officers of 
the Congress of the United States have entered such a text upon 
its records and that they did so because a majority of the Mem- 
bers of each House of Congress at a time and place when the 
Congress was conducting business, directed them to do so. Inas- 
much as the Congress has no power of government over the Prov- 
ince of Quebec and as the Constitution which the Members of 
Congress are sworn to uphold forbids any law which prohibits 
the free exercise of religion, what shall the district judge do if 
he is limited to rendering judgment according to law? 

Change the text of the document so that it denounces the crime 
only when committed in Virginia instead of in the Province of 
Quebec. Does this change the duties of the district judge in 
any way? 

The Congress of the United States has the powers given it by 
the Constitution, and no others. The men composing the Con- 
gress are the representatives of the people of the United States 
when they are actuating the Congress to the exercise of those 
powers. They do not represent any of the people of the United 
States when they are attempting to actuate the Congress of which 
they are Members to do something which the Congress has no 
power to do. 

When the question comes up whether or not what appears to be 
an act of Congress is an act of Congress, the question is between, 
say, 125,000,000 persons on the one hand and some five or six 
hundred persons on the other, who may have attempted to grasp 
@ power which the larger body has not conferred upon them. 

Would it not be better not to say that the courts have power to 
declare a statute unconstitutional but to say, instead, that the 
courts have no rightful power to give judgment for a man not 
according to law, and that being charged with the duty to decide, 
they are obliged to find out whether there is a law on which to 
base a decision? If this expression of the fact in simple English 
is used, it may retard the incautious from saying that observing 
that there is no act of Congress is “censoring of an act of Con- 
gress,” or a “domination of Congress by the Court.” It may help 
to disabuse the minds of people generally of any thought that the 
Court attempts or claims to have the power to make (deciare) an 
act of Congress unconstitutional. 

It does not seem that any considerable number of people want 
to have it so that a judge of a district court of the United States 
must put a man in jail, even temporarily, if a majority of the 
Members of the Congress should become high-minded atheists, 
convinced that the good of the people required their protection 
from what these Members deem a delusion, and therefore should 
purport to enact that it was a crime, punishable by imprisonment, 
to attend a Roman Catholic church or a Protestant prayer meet- 
ing. If a constitutional amendment were submitted to them that 
provided that a district judge must do this, it is unbelievable 
that they would adopt it. If a constitutional amendment were 
submitted to them that said that the courts should not have 
power to make (declare) an act of Congress void, such an amend- 
ment might prove acceptable if it was successfully concealed from 
the people that the Court has no such power under the Consti- 
tution as it stands. 
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If an amendment is submitted to the people which provides in 
terms that a district Judge must find in fact that there is an 
act of Congress whenever three judges say that there is, even if 
six judges say that there is not, and regardless of whether or 
not what purports to be such an act, is within the power of 
Congress, it does not seem likely that the people would adopt it. 
Yet this may be the hidden meaning designed for the proposed 
amendment above quoted. 

With the possibility at hand that a constitutional amendment 
may be submitted, it would be unfortunate to have the idea get 
abroad that any exercise of power by the executive and legislative 
branches of the Government “is subject to judicial restraint”, as is 
intimated in the language above quoted from the minority opinion. 

The Constitution does not invest the courts with any power to 
restrain either the President or the Congress in the exercise of any 
power which either possesses under the Constitution. It does give 
the courts power to adjudge whether the receivers owe the United 
States under the laws of the United States. It gives the courts 
power in the case earlier supposed to judge whether Obadiah must 
pay Amos $500 because Obadiah attended a Roman Catholic 
Church or a Protestant prayer meeting. 

Turn next to the statement that the only check on the exercise 
of the power of the Supreme Court is the justices’ own sense of 
self-restraint. The President and the Congress have a very effec- 
tive power of restraint upon the effective exercise by the courts of 
their rightful powers. 

On May 26, 1861, John Merrymah, in due course of law, caused 
to be laid before the Chief Justice of the Supreme Court of the 
United States the fact that on May 25, 1861, an armed force of 
men took him into custody and incarcerated him in Fort Mc- 
Henry in Maryland, and that he was there held contrary to law 
by Brigadier General Cadwalader, the military commander of that 
post. Merryman asked for a writ of habeas corpus as a step to his 
discharge and return to liberty. The Chief Justice, sitting in the 
circuit court, in due course of law ordered the writ to issue, di- 
recting General Cadwalader to produce Merryman. The writ in 
due form was issued and served. General Cadwalader, through 
his subordinate, replied in court to the court that Merryman was 
in his custody charged with treason in the then present rebellion 
against the Government of the United States, and that he, the 
general, had been duly authorized by President Lincoln to suspend 
the writ of habeas corpus in this area for the public safety. 

President Lincoln believed that he had the power under the 
Constitution to suspend this writ, and that the safety of the 
Nation required the suspension. He had the duty to act. He 
must decide. When he had decided as he did, it became his duty 
to suspend the writ. There was no appeal from his decision. 

Nevertheless, Chief Justice Taney adjudged that the failure to 
produce Merryman was in disobedience of the order of the Court and 
directed that an attachment issue to General Cadwalader for con- 
tempt of court. The marshal presented the writ of attachment 
at Fort McHenry, but was not permitted to enter. The Chief 
Justice held that the President of the United States could not 
suspend the privilege of the writ of habeas corpus and that law- 
fully Merryman could not be arrested and detained as he was. 
The Chief Justice gave his reasons in a written opinion (17 Federal 
Cases, p. 144) in which, in conclusion, he pointed out that the 
Court was restrained from giving effect to its judgment by the 
power of the President unlawfully exercised. 

The President, in the belief which he held, effectively and law- 
fully restrained the Court, notwithstanding the fact that Chief 
Justice Taney’s opinion may have been right. 

The Senate on the presentment by the House of Representatives 
of articles of impeachment, may give Judgment removing a judge 
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from office, whether or not he has been guilty of an offense which 
is ground for impeachment if in the real judgment of the Senate 
he has been guilty of such an offense. If a judge with full 
knowledge and conviction that there is no law of the United 
States enacted by the Congress but only an injection into the 
records of the Congress of something which is not an act of the 
Congress permitted by its powers, proceeds to base judgment upon 
the existence of such nonexistent law in favor of the person who 
has no rights under that law otherwise, he is guilty of an im- 
peachable offense and should be removed from office, and more 
emphatically so if he does it because he gains the impression 
that such a judgment will receive more popular approval than the 
right judgment. 

If a judge, with full knowledge and conviction that there is an 
act of the Congress passed within its powers which entitles a party 
to recover, gives judgment against that party on the ground that 
there is no such valid act. he commits an impeachable offense— 
more emphatically so if he gives this Judgment because of his 
political belief that the act is on the whole not a good one for the 
people or because of his belief that it is an unpopular act. 

In the impeachment proceeding the judgment of the Senate, as 
a court of impeachment, that the purported act is or is not an act 
of Congress validly passed within its powers, whether that Judgment 
be right or wrong, is binding, and is the judgment which it is the 
duty of the Senate under the Constitution to give. 

The judgment of the Senate as the court of impeachment, 
whether right or wrong, that the judge rendered his decision not 
through mistake but for the degraded reason suggested, is binding, 
and it is their duty under the Constitution to enter it. 

When it is entered there is no appeal. The judge is no longer a 
judge. 

The Congress of the United States has plenty of power of restraint 
on the courts. 

On the other hand, the courts cannot restrain the Members of 
the Congress from continuing to have engrossed on its records as 
if an act that which is not, because the Congress had no power to 
enact it. The courts must still go on in the performance of their 
constitutional duty to adjudge to a party only that to which he is 
entitled under the actual laws, but the courts cannot impeach the 
Congress for the failure of the Congress to prevent its Members 
from distorting its records. 

The courts have no power of restraint over the Congress in the 
exercise of its lawful powers, and no powers of restraint over its 
Members when, contrary to the Constitution, they seek to make the 
records of the Congress look as if the Congress had passed an act 
when it had not, because it had no power to do so. 

Consider next, if you will, whether the receivers of the Hoosac 
Mills owed the United States $81,000. It would seem that the only 
question open in reaching the decision of “yes” or “no” to that 
question was whether what is called the Agricultural Adjustment 
Act is an act of the Congress or only something which the majority 
of the Senators and Congressmen have caused to be engrossed on 
its records when the Congress had no power to enact it. 

The first step is to look at the Constitution. 

The Nation itself—the United States of America—could grant to 
the Congress thereof no legislative power except that which that 
Nation possessed at the time of the grant. The Nation had no 
legislative power except that granted by the Constitution. The 
Nation granted all its legislative power to the Congress. The 
Nation retained no legislative power to give to the courts or to the 
Executive. Article I, section 1, said: “All legislative powers herein 
granted shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives.” It is 
noteworthy that the only legislative power thus conferred is that 
“herein granted.” 
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Article I, section 8, said: “The Congress shall have power to lay 
and collect taxes, duties, imposts, and excises to pay the debts 
and provide for the common defense and general welfare of the 
United States.” This was the only power to be considered in de- 
termining whether the Congress had power to make such a law as 
the so-called Agricultural Adjustment Act. Other powers granted 
in the same section were:,.“To regulate commerce with foreign na- 
tions and among the sevéral States and with the Indian tribes”; 
to establish uniform rules of naturalization, uniform laws on the 
subject of bankruptcy; to cofh money and regulate its value; to 
fix the standard of weights and measures; to provide for the pun- 
ishment of counterfeiting; to establish post offices and post roads; 
to promote the progress of science and useful arts by granting pat- 
ents for exclusive rights; to constitute tribunals inferior to the 
Supreme Court; to define and punish piracies and felonies com- 
mitted on the high seas; to declare war, grant letters of marque 
and reprisal, and make rules concerning captures; to raise and 
support armies and navies; to provide for calling forth the militia 
to execute the laws of the Union, suppress insurrections, and repel 
invasions; to provide for organizing, arming, and disciplining the 
militia; to exercise exclusive legislation in all cases whatsoever 
over such District as would describe what later became the District 
of Columbia, if ceded by a State or States, and to exercise like 
authority over all places purchased by the consent of the legisla- 
ture of the State in which the same shall be for the erection of 
forts and other defensive and aggressive structures; “and to make 
all laws which shall be necessary and proper for carrying into exe- 
cution the foregoing powers and all other powers vested by this 
Constitution in the Government of the United States or in any 
department or officer thereof.” 

It will be noted that although the Constitution gives to the 
Congress power to levy taxes to provide revenue for the general 
welfare, the Constitution nowhere gives to the Congress any 
power to legislate for the general welfare. The Nation itself has 
no power to legislate for the general welfare if general welfare 
means anything more than the general welfare otherwise specified 
in the Constitution expressly or by fair implication. 

This strongly indicates that the “general welfare” to provide 
revenue for which the Congress may tax means only that wel- 
fare for which the Congress may legislate, namely, only that 
welfare described elsewhere in the Constitution. This makes 
“general welfare” mean foreign relations and mutual relations and 
not intrastate affairs. 

Treating taxes, for the moment, in the generic sense as cover- 
ing also duties, tmposts, and excises levied for the support of 
government, the Constitution gives expressly to the Congress the 
power to lay and collect taxes to provide revenue required for 
the common defense and general welfare of the United States. 
This is the only taxing power that the Nation has. It is note- 
worthy that there is no express power given to levy and collect 
taxes to provide the money for an aggressive war or for paying 
the necessary expenses of conducting a national government, to 
support its officials, legislative, executive, or judicial, or to keep 
clear the channels of interstate commerce, or to establish post 
offices or post roads, or to do the other things, if any, which 
the Congress is empowered to do, unless these things are compre- 
hended in the phrase “the general welfare of the United States.” 
It is because the Congress has power to provide the revenue for 
the general welfare of the Nation that it may tax for these pur- 

. They are a part of the general welfare and in the aggre- 
gate comprehend all of the general welfare. They exhaust the 
term 


Taxes normally means levies imposed by a sovereign government 
for the support of that government. There seems to be no reason 
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to give that word any different meaning in the Constitution. This 
Constitution puts a limit on the taxing power. It exists only to 
provide revenue for the general welfare of the United States. The 
only kind of welfare of the United States for which the Nation 
has the power to tax, is the welfare, which is limited to that kind 
of welfare which is general as distinct from that which is local; 
local in that it is the welfare of the sovereign States and of the 
people of those States. This necessitates a determination of what 
welfare is the limited kind of welfare described as general. 

General welfare is described in the preamble of the Constitu- 
tion. It there may be known partly by the company which it 
keeps. It is there used in association with forming a more perfect 
Union, establishing justice, insuring domestic transquility, provid- 
ing for the common defense, and securing the blessings of liberty. 

In determining the meaning of these words we are confronted 
at the outset with the question whether or not they should be 
construed broadly and liberally or narrowly and restrictively. It 
is more magnanimous to be broad and liberal. It seems requisite 
to be so in construing the Constitution. It is not a picayune 
document. It is one of great breadth and dignity. It is easy to 
decide to be broad and liberal in this construing. It is not so easy 
to decide to whom to be broad and liberal. We cannot coin 
liberality or emit liberality out of nothing. We cannot be liberal 
here in paying Paul except as we are liberal here in taking from 
Peter. The persors or groups or identities to which we may be 
liberal, and by so doing conversely restrictive, are these: The Na- 
tion, which was born at the acceptance by the ninth State on 
June 21, 1788, the 9 and shortly thereafter the existing 13 
States, the 9 and shortly thereafter 13 groups of people who 
owed their complete allegiance to their several sovereigns and were 
entitled to the protection of their several sovereigns, the single 
group of people which was made up of the same persons in the 
agsregate as the 13 groups. Let us defer until later deciding to 
which of these 28 parties to this contract liberality should be 
accorded to the detriment of the other parties. 

The date for determining the meaning and implications of the 
language used in this contract is June 21, 1788, when for the first 
time it was made. It was then that the contracting parties used 
the language. It got its meaning by the meaning of the language 
used on that day, under those circumstances, in those places. 
That meaning never has changed, and never can. The contract 
may be changed by its amendment in accordance with the meth- 
ods to which the contracting parties agreed in the contract. It 
cannot be changed by changing the meaning of the language, 
because that would hold the contracting parties to a contract 
which they never made. We know that although the silk hand- 
kerchief and the ring borrowed from the audience and placed in 
the silk hat may seem to be changed into a pigeon as the magician 
moves across the stage of time; in reality this is but a deception. 

The application of that language after its meaning has been 
determined may at different times, as applied to different condi- 
tions, produce opposite results. To avoid any misunderstanding 
as to what is meant by “meaning” and “application”, take 
examples. 

In 1788, interstate commerce meant commerce between persons 
in different States. At that time a purported act of Congress to 
erect a beacon light of 25-mile penetration on the top of Mount 
Wachusett would be beyond the powers of the Congress. The 
Legislature of Massachusetts could erect such a beacon and make 
it a crime for a Cabinet officer of the United States to smash it. 
The meaning of the words “interstate commerce” as they were 
used in 1788 does not change. If it is shown to the Congress that 
in an authorized manner an interstate transportation company, 
by airplane, has erected a beacon on top of Mount Watatic and 
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that their night fliers are dangerously deceived by the beacon on 
Wachusett, Congress has power in regulation of interstate com- 
merce to order the beacon removed and to prohibit any officer of 
Massachusetts to maintain it. In 1788 the Congress had no power 
to pass an act prohibiting a citizen of Pennsylvania, in Pennsyl- 
vania, from standing with a kite string and a key during a thun- 
derstorm to ascertain what would be the result. As soon as it 
appears that the interstate making of contracts by radio is inter- 
fered with by such an operation, the Congress may prohibit such 
an experiment. 

It is because words used in a constitution mean what they 
meant when they were used that an astute commentator has com- 
mended the wisdom of the nine old men in going back to the 
horse and buggy days to find out what the words used in those 
days meant before they determined how they are to be applied 
to railroads, automobiles, and airplanes. 

Let us then get into this buggy for a journey of investigation, 
To know what was meant by the limitation upon a tax that it 
must be for the purpose of providing revenue for the limited kind 
of welfare that was called general, we want to know what the 
13 sovereign groups, summing up to, say, 3,000,000 people, under- 
stood or should have understood in 1788 from the language used. 

On this subject the contemporary opinions of Hamilton and 
Madison and of Jefferson and Marshall are extremely valuable. 
They would be more helpful if they did not conflict so often. 
What we really want to know is what in 1788 should have been 
understood to be the meaning of these words, not by these men 
alone but by the millions of voters in the 13 groups which adopted 
the Constitution; that is, by a cultured merchant Roosevelt, a 
diligent truckman Smith, a toiling blacksmith Hoover, a student 
Wilson, a rocky-soiled, corn-hoeing farmer Coolidge of those days, 
and by the other obscure persons among the 3,000,000 then found 
within the 13 groups. 

In 1765, in New York, at a meeting of the delegates from nine 
Colonies, it was announced in a declaration of rights— 

“1. That His Majesty’s subjects in these Colonies owe the same 
allegiance to the Crown of Great Britain that is owing from his 
subjects born within the realm, and all due subordination to that 
august body the Parliament of Great Britain. 

* * . - . 7 7 

“3. That it is inseperably essential to the freedom of a people 
and the undoubted right of Englishmen that no taxes be imposed 
on them but with their own consent, given personally, or by their 
representatives. 

Ll * * 7 7 7 o 


“5. That the only representatives of the people of these colonies 
are persons chosen therein by themselves and that no taxes ever 
have been or can be constitutionally imposed on them, but by 
their respective legislatures.” 

In 1776 it was declared by the delegates of the Thirteen 
Colonies that: “We, therefore, the Representatives of the United 
States of America, in general Congress assembled * * * do 
in the name, and by authority of the good people of these 
Colonies, solemnly publish and declare that these United Colonies 
are, and of right ought to be free and independent States, * * * 
and that as free and independent States they have full power to 
levy war, conclude peace, contract alliances, establish commerce, 
and do all other acts and things which independent States may 
of right do.” 

Eight days later, a committee of these same delegates presented 
Articles of Confederation which, with changes, were adopted on 
November 15, 1777 by this Congress of Delegates, to become effec- 
tive when adupted by the individual States. The last one adopted 
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them on March 1, 1781. This is 6 years before the adoption of 
the Constitution. 

It is noteworthy how continuous for 22 years from 1765 had 
been the use of some of the expressions contained in 1787 in 
the Constitution. 

The Declaration of Independence had used the term “United 
States of America” evidently as synonymous with the 13 States of 
America temporarily “United” by a multilateral international 
treaty providing for a house of delegates of slight real powers. 
“United States” was used just as further down “United Colonies” 
was used. It was not declared that these colonies had become 
one independent State. They had become 13 free and independ- 
ent States. In the Articles of Confederation for a “confederation 
and perpetual Union” between the 13 free and independent States, 
an agreed title was adopted as the name of the confederation. It 
was “the United States of America.” It started off with the 
agreement that: “Each State retains its sovereignty, freedom, and 
independence, and every power, jurisdiction, and right which is 
not by this confederation expressly delegated to the United States 
in Congress assembled”, namely, to the confederation. 

“ArT. III. The said States [free and independent sovereign 
States] hereby severally enter a firm league of friendship with 
each other for their common defense, the security of their liber- 
ties and their mutual and general welfare, binding themselves to 
assist each other against all force offered to or attacks made 
upon them or any of them on account of religion, sovereignty, 
trade, or any other pretense whatever.” 

Here is nothing but a treaty of alliance for common defense, 
security, and mutual and general welfare, made between the 13 
sovereigns without setting up any other sovereign nation. Each 
sovereign had one vote in the meeting of the delegates sent by 
each sovereign State respectively. 

Each State contracted what portions of its sovereignty it would 
not exercise without the consent of this Congress of Delegates, 
It agreed not to send embassies or to make treaties with foreign 
nations or with each other. These sovereigns made a number of 
agreements not to do what, as sovereigns, they continued to have 
the power to do. 

No power of taxation was given to the confederation. It was 
provided that: “Article VIII. All charges of war and all other ex- 
pense that shall be incurred for the common defense or general 
welfare and allowed by the United States in Congress shall be 
defrayed out of a comimon treasury which shall be supplied by 
the several States” in definitely stated proportions. Note that 
the only purposes of this fund were to meet the expenses of “the 
common defense or general welfare.” 

It was agreed that taxes for paying each State’s proportion shall 
be laid on that State by the legislature of that State. 

The 13 sovereigns agreed that the Congress of Delegates should 
have some powers. The 13 sovereigns agreed that the Confedera- 
tion might declare war, but only with the consent of nine States. 

The treaty of September 3, 1783, between the 13 sovereign States 
through the instrument of the confederation and England—that 
is, “between the United States of America and His Britannic 
Majesty”—provided that His Britannic Majesty acknowledged not 
that the United States of America as a nation was a sovereign 
nation but that the 13 States by name united in the confederation 
were “free, sovereign, and independent States”—13 free, independ- 
ent, sovereign States. 

The Congress agreed to “earnestly recommend to the legislatures 
of the respective States” to provide for the restitution of confis- 
cated property. The Congress obviously recognized that it had no 
power to agree to a restitution. The treaty provided for a per- 
petual peace between His Britannic Majesty “and the said States.” 

There was a provision for exchange of ratifications. 
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Here, as late as 1783, is the expression that there are 13 sovereign 
States and no sovereign United States of America. 

These important documents show what in the common sense of 
the time anyone should understand to be the meaning of some 
phrases of great importance. 

Nine Colonies had proclaimed that even the absolute composite 
sovereign of King and Parliament could not tax them without 
their consent. By 1787 it-had come to be recognized by everyone 
in the world with a political or proprietary interest that there 
were 13 sovereigns along the North Atlantic coast that had all 
the powers of taxation inherent in sovereignty and that those 
sovereigns were 13 different groups of people living within the 
territory of 13 separate States emphatically committed to the 
proposition that no one of the groups could be taxed without 
the common consent of the individual group. The 13 pro- 
spective partners had at least once, in a solemn document spoken 
of “general welfare.” In the Articles of Confederation they had 
made a treaty for “their common defense, the security of their 
liberties, and their mutual and general welfare.” It was “their”, 
and not each its. It was not only general; it was mutual also. 
That is, it was welfare for the composite mass in its relation to 
the outside world, and welfare between the contracting sover- 
eigns in their mutual relations with each other. The predomi- 
nant element of the welfare involved was in aggressive war upon 
their late sovereign whose claims they had thrown off, and a de- 
fense of their new sovereignties from the attacks of their old 
sovereign, who had become a pretender. Successful conduct of 
war and external negotiations was the outstanding feature of the 
welfare which was properly described as general, and it would 
seem coextensive with that entire category. Any other welfare 
that was to be the subject of their treaty of confederation was 
described as mutual. 

Common sense dictates that the Constitution which formed the 
United States was an improving extension and substitute for the 
Articles of Confederation and not a contrasting revolutionary 
document. 

At this point it is borne in upon us that the liberality of inter- 
pretation for which the 28 parties to the Constitution contracted 
was liberality to the separate groups of people of the several States 
and to the 13 separate States who they were. If this be so, the 
liberality of construction to be indulged is toward the liberties of 
those several peoples and not toward the President of the United 
States or toward the Senators thereof or toward the Representa- 
tives thereof, to empower them to encroach upon those liberties. 
If this be not so, Mr. Reader, whom do you propose as the consti- 
tutionally determined beneficiary of the liberality and whom do 
you propose as the ones who shall suffer the burdens which are 
increased by the extension of liberality to another beneficiary? 

As a test of the meaning of “general” in its application to wel- 
fare, assume that you made a contract to do everything conceiv- 
able for the general welfare of a single partnership of 13 cotton- 
shirting manufacturers. Doubtless you would think that you had 
contracted to provide the engines, machinery, and equipment for 
their processing and the house in which to conduct it. Would you 
feel that you had contracted to furnish the 13 houses in which the 
13 partners were to dwell and to provide the domestic plumbing 
therein and to persuade them or to force them not to use the 
north rooms in cold weather lest they incapacitate themselves to 
do the partnership’s processing of the cloth efficiently and with 
financial success. 

Turn now to the partnership articles of 1788 and consider 
whether the 13 separate constituent groups within the 13 partners 
should have understood that they were contracting that the Con- 
gress of the United States might lay a tax on the wheat growers of 
Massachusetts and of the other States where wheat was grown and 
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pay it over to the millers of Pennsylvania and of the other States 
where mills were in operation whenever in the judgment of the 
Congress the business of the millers was in the doldrums and their 
power to buy silks from the merchants of New York and the other 
States where silk merchants were selling had been diminished or 
destroyed by the lack of prosperity of the millers. 

Do you not think that there would have been reasonable surprise 
on the part of the people of North Carolina and of Rhode Island 
and of some of the other States if they had been informed that 
such was the contract which they were making? If there had been 
a@ board to secure fair practices in 1788, would it not have required 
@ statement in the prospectus of the Constitution that this was 
what it meant, if it did mean it? 

The wheat-eating farmers of North Carolina might have felt con- 
fident that the Congress would never do such a thing. But did 
they have such confidence in the Congressmen to come from Massa- 
chusetts and from Pennsylvania and from the other sovereign 
States that they would have wanted to entrust that power to them 
unnecessarily? What is more to the point: Should they not have 
understood that the kind of welfare promoted by such an act of 
Congress was only the welfare which was described as general in a 
document mainly designed to create a new sovereign to protect and 
advance the external welfare of the group of 13 sovereigns, whether 
in peace or in war, and the mutual welfare of the 13 sovereigns in 
their relations with each other? 

In such a context as we are discussing, is there any better defini- 
tion of “welfare” than good of the people? Is there any better 
definition of “general” than not local? Does it mean “national” 
and not State? 

The revolutionary experiment of the Constitution of the United 
States was the placement of two absolute and equal sovereigns 
over one territory. The world had long been familiar with absolute 
sovereignties—some composed of an imposed cza and some com- 
posed of a selected ruler or body of rulers. The world had long 
been familiar with the extension by the sovereign of the privilege 
of ruling separately to the people of a province by the chosen 
officers of that province. The world was not familiar with two 
independent equal sovereignties over one territory, each absolute 
and supreme in its sphere. 

The sovereignties of the 13 States covered in the aggregate alt 
the territory of those 13 States. As to that territory, the Nation 
was to have no territory which was not already in a separate sov- 
ereignty. The sovereignty was to be equal to the sovereignty of 
the Nation over that territory. New Hampshire was supreme in 
its territory. Georgia was supreme in its territory. The Nation 
also was to be supreme in New Hampshire and in Georgia. Neither 
was to be superior to the other. Instead of the familiar division 
by territorial lines, the division was to be by the boundary lines 
of the different categories of government. 

When the boundary lines between the territories of the 13 sepa- 
rate sovereigns came into controversy, it involved a question for 
judicial determination and not for political or legislative deter- 
mination. 

When the boundaries between the categories came into con- 
troversy it involved a question for judicial determination and not 
for political or legislative determination. 

For a legislative body to attempt to determine the judicial ques- 
tion of disputed boundary lines between the territories or between 
the categories would be an attempt to usurp power. 

In the controversy over the boundaries between the categories 
the Legislature of the State of South Carolina is as authoritative 
a body as the Congress of the United States. 

If that legislative body attempts to invade the category of the 
Nation, and the Congress attempts to invade the category of the 
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State, who shall decide the boundary dispute? However, that is 
another story. What we are considering now is where that 
boundary between the categories lies. 

When we are deciding for what welfare the Congress or the 
legislature of the State has the power to levy a tax to provide 
revenue, we are to find the line of division between that welfare 
which is National and that welfare which is State. Is the gov- 
erning of how many acres of the fields of North Dakota shall be 
planted to wheat within the power of the State of North Dakota 
to determine? If it is within the power of the State, it is because 
it was a sovereign power which has not been contracted away. 
If it is in the State’s category, it is not within the power of the 
Nation, however beneficent the result to the people of any State 
or to some or all of the people of the 48 States, it would be if 
the Congress of the United States could be persuaded to attempt 
to break the contract. Manifestly, if this lies within the power 
of the State, it makes no difference whether or not the North 
Dakota farmer consents contrary to his duties to his government, 
the State, to be ruled in his planting by another government, 
the Nation, or whether he feels forced to be ruled by that other 
government. 

On the other hand, if the governing of his planting in North 
Dakota is in the national category, the Nation is no better off if it 
has his agreement than if it proceeds to compel him to plant or 
not to plant by the exercise of governmental power. 

We are speaking now of something that is assumed to be proper 
legislation by the sovereign in its category. 

When the power of the Congress to enact a proposed statute is 
to be considered, there are at least two questions for decision. One 
is, Is it legislation? and the other is, Is it legislation in the national 
category or in the State category? 

In answering the second question the emphasis is not on wel- 
fare; it is on national or State. There are proper acts of legisla- 
tion that 125,000,000 people would be unanimous are for the wel- 
fare of everyone in every one of the 48 groups, and which, not- 
withstanding that, are in the State category but not in the National 
category. The parties to that issue are the State on the one hand 
and the Congress on the other. 

When the question whether the act is legislation or not is to be 
decided, the parties to the issue are the Members of the Congress 
on the one hand and the people on the other. 

In 1788, when all legislative power in the national category was 
vested in the Congress, there shouid have been in the people of 
the thirteen sovereignties an understanding of what is meant by 
legislation. That understanding very largely existed among them 
whenever and so far as they gave the matter attention. They 
were not habituated to government by edict. 

An edict for a restriction on the liberty of anyone of the people 
without a supporting conceivable public purpose was not legisla- 
tion according to the common understanding of the word in 1788, 
and it is not now. Most of the acts of a majority of Congressmen 
restrict liberty of some one or more of the people or take some- 
thing from them immediately or eventually. The act is not justi- 
fied and cannot be given validity unless it provides some conceiv. 
able good for the people. The determination of this issue in an 
act such as the attempted Agricultural Adjustment Act, is unnec- 
essary if the governing attempted belonged in the category of the 
State and not in the category of the Nation. If it was in the 
State’s category, there was no act even if the public purpose served 
was insufficient to make the act legislative in character and not 
an unjustified edict to restrict the liberty or to take the property 
of some of the people. 

The decision of January 6, 1936, rested on the ground that the 
attempted act was not in the national category. This made it un- 

47947—12125 








16 


necessary to consider whether it brought about a public: good much 
to be desired. The Court rightly cannot fix a boundary line with 
injustice to a State any more than to an individual man, however 
much the Court might wish that the Constitution could be 
amended so as to abolish the States. 

In determining a boundary line between territories or between 
categories, if the description of the nade clear, the Court cannot 
fix another line, however much better f€ would be. If the descrip- 
tion of the line is obscure, an investigation of the effect of drawing 
the line in one or another of the plates that lie within the envelope 
of the description may be of great assistance in determining where 
the contracting 13 parties meant the line to go. 

If two common owners of a ranch divide it into halves, to be 
separately held, and their contract of division describes the line in 
such a way that the watering grounds are wholly in the one half, 
and grazing in the other is consequently unfeasible, it is the mis- 
fortune that comes from the contract which was made, and a court 
cannot relieve from it by distorting the line. On the other hand, 
if the description indicates equally well or poorly a line falling so as 
to exclude from one the watering grounds, or so as to pass through 
the middle of them, the advantages of the second location may 
point to the probability that the parties expressed by their obscure 
language their meaning to have the line this median line. 

In passing on this dispute over boundaries between the cate- 
gories, if the description of the boundary, in the Constitution, is 
clear, there is no occasion for pointing out the advantages or- 
disadvantages of one or another location of it, because the de- 
scription fixes the location. The Congress has the power to declare 
war. It is unnecessary to discuss whether or not this is an ad- 
vantageous locality for the power. However, if the description in 
the Constitution is obscure enough so that four able minds may 
differ from five, or even one from eight, it becomes wise to point 
out the consequences of the location of the boundary in one spot 
or another within the confines of the obscure description so that 
these effects may be taken into consideration in determining 
whether the contracting parties expressed an intention in the 
Constitution to have it in one locality or another. 

For instance, if it is within the power of the Congress to levy 
an excise tax on cotton processors to provide revenue to be handed 
over to cotton growers for laudable reasons, it is within the power 
of the Congress to levy a capitation tax on all people of the 
country in proportion to the census to pay over the proceeds to 
the operators of the cotton mills of Massachusetts if they will 
enter into agreement not to manufacture as much cotton cloth as 
they can to the end that the prosperity of these mills may be so 
far increased that they can buy other goods in the markets of the 
several States. It may be said that the Congress will not do this 
even when the Congress has within it a majority convinced that 
the welfare of the manufacturers and their artisans and mechanics 
and laborers require it. This makes no difference. The question 
is, Did the 13 groups of people manifest in the Constitution an 
intention to vest this power in the Congress? 

The attitude of those groups toward each other, the extent of 
the disposition of the citizens of North Carolina to entrust their 
concerns to the Representatives of New York and of Massachusetts, 
beyond what was necessary for the foreign relations of the 13 
groups taken together, and necessary for the mutual relations be- 
tween the groups, is to be taken into account in deciding what 
they meant by what they said in the Constitution. 

What is the guess as to whether the Constitution would ever 
have gone ino effect if foreign relations and mutual relations 
could have been effectively promoted with nothing but a con- 
federation, or if it had been thought that the Representatives of 
Georgia and of North Carolina and of others could prevent Rhode. 

47947—12125 











17 


Island from deciding how much to plant on the farms within its 
borders? 

The different groups were very fearful that advantages would 
be taken of them by others of the groups. A compromise of equal 
representation by States in the Senate, and by unequal in the 
House and in proportion to population, was because of this fear. 
The compromise on the slave trade was an illogical way out of 
the predicament which was presented by the different beliefs and 
interests. 

The Constitution clearly discloses the intention of the 13 con- 
tracting States not to give to the Congress any powers which could 
be kept without impairing the effectiveness of the Nation in foreign 
relations and in mutual relations between the States. 

Disregarding the operating powers given to carry out the ulti- 
mate national powers, the others given by the Constitution, all fall 
within one or the other of the two classes—foreign relations and 
mutual relations. In the one were war, treaties, foreign trade, 
naturalization. In the other were interestate commerce, includ- 
ing postal communication and the regulation of money and other 
measures of the exchanges to be expected therein, and the exten- 
sion of the rights of inventors in one State to cover all the States. 

In an instrument which laid so much emphasis on these cate- 
gories and the things in aid of them, there was no reasonable 
chance for implication of greater powers not necessary or proper 
to give effect to these powers. Notwithstanding this, so sure did 
the 13 groups wish to be that no such implications were to be 
drawn that before the last ratified the Constitution the tenth 
amendment already had been proposed that “the powers not dele- 
gated to the United States by the Constitution nor prohibited by 
it to the States are reserved to the States respectively or to the 
people.” When this was ratified the 13 States had contracted in 
the instrument itself for liberality in construing, to the States, 
and restriction in construing, to the Congress. As no ultimate 
powers of sovereignty can be put into the Congress without tak- 
ing these from the State, liberality requires leaving with the State 
all that can be left there while recognizing in the Congress all 
the powers that clearly have been granted, and with liberality to 
the Congress as to the means necessary or proper to give effect 
to the powers clearly given. If the Constitution is approached 
with the necessity for liberal protection of the powers of the 
States, so as not to deprive the State of any powers by unneces- 
sary implication, it becomes evident that the power to determine 
whether the agricultural production of Iowa shall be stimulated 
or restricted, is to be determined by the State of Iowa and not by 
the Congress of the United States. The Congress of the United 
States for the good of interstate commerce can prohibit the 
exportation from Iowa of surplus products, or the importation 
into Iowa of corn hoed elsewhere cheaply by children under the 
age of 12, just as Iowa might have prohibited that competition 
with its expensive adult-produced corn, if Iowa had not handed 
over that control without any loss of power by evaporation on 
the way, into the hands of the Congress as a part of the control 
over interstate commerce. This is not because Congress may 
abuse its power over interstate commerce to impose its humani- 
tarian ideas on the corn growers of Maine so that they will not 
exist on this child labor 

It is because the sovereign power of Iowa to prohibit the im- 
portation of goods which will compete in interstate commerce 
unfairly with its own products clearly had been given to Congress 
by the interstate-commerce clause. But that is still another story. 

The boundaries between the welfare which is general or national 
and that which is local or State are determined by the character 
of the welfare and not by its extent. If it so chances that the 
several welfares of each of the 48 States point to a common course, 
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the addition together of the 48 welfares does not make it 1 wel- 
fare. Character and not extent determines. 

The welfare over which the powers are retained and given, re- 
spectively, is the primary and direct welfare and not the secondary 
end consequential welfare. 

In the matter now under consideration the welfare is the liberty 
of the farmers in a particular State to sow and to reap the acres 
within that State, and the power of that State to determine the 
policy which shall govern within that State in that operation. 
The Congress cannot invade the State welfare just because it will 
improve the widespread good. No emergency of widespread dis- 
tress shifts the powers. We are not speaking of that other power 
of Congress to do everything necessary or proper to conduct suc- 
cessfully a war when that is directly in prospect. 

It may be granted that an improvement in the State welfare 
of the people of any State may have an appreciable secondary 
and consequential effect upon the welfare of the people of some 
other States—cven 47 of them. This does not shift the power of 
the State over the primary and direct welfare, if that was in the 
State’s power. 

The primary and direct welfare now under consideration is 
the liberty of the people of a particular State and the control 
over that liberty by the particular State in the policy of working 
the acres within that State. 

Return to the never-surrendered power of Iowa to determine 
the agricultural policy within its borders of its people. It may 
pursue the policy of expansion or the policy of limitation. 

Put yourself back in Massachusetts in 1788, and see whether 
you had the slightest reason to believe when you ratified the 
Constitution that Massachusetts could no longer encourage an 
expansion of its agricultural production or a contraction thereof 
as its governmental determined policy. 

A construction liberal to the State as contractually required by 
the tenth amendment and by the structure, circumstances, and 
language of the Constitution would compel the common intelli- 
gence of Massachusetts to say that welfare did not become general, 
and therefore national, because that welfare became widespread 
horizontally over the respective territories of the Thirteen States 
or vertically through the different classes of rich and poor, em- 
ployees and employers, manufacturers, farmers, merchants, artisans, 
laborers, scientists, professors, ministers, and priests. Welfare was 
general—that is, national—only if it was the welfare of the Na- 
tional Government in the categories in which it became sovereign. 
Otherwise that welfare was State welfare, and not the welfare 
of a National or General Government. A sovereign State’s con- 
trol over the policy of expansion or restriction of its agriculture 
for the purpose of promoting the interests of its consuming citi- 
zens by affording them an opportunity to get their food and 
clothing at lower prices, or for any other public purpose, had long 
been recognized and, exercised by cultural groups composing the 
Thirteen States and the groups from which they sprang. 

The exercise of that policy had often been in the direction of 
expanding its production and discouraging any restrictions upon 
it. It had seldom been in the direction of suppressing or discour- 
aging production. Restriction had been denounced, whether it 
was accomplished by voluntary contract or under compulsion. It 
had been deemed and enacted that it was contrary to the common 
good to cut down the volume of products coming to the common 
markets. 

What was deemed offensive to the public policy was the raising 
of the prices to consumers. This was the attitude in 1788. Of 
course, it was within the power of a sovereign State to reverse the 
policy so as to get as much out of the consumers as possible to 
enrich the producers. What we are now considering is whether 
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the consumers of Massachusetts should have understood that they 
were giving over to the Congress the power to reverse that policy 
in Massachusetts against the will of Massachusetts. Could Massa- 
chusetts no longer prevent its citizens from entering into con- 
tracts to restrain their own freedom to produce, particularly the 
necessaries of life? 

Within 3 years after the adoption of the Declaration of Inde- 
pendence cnd while the State of Massachusetts was a party to 
the Articles of Confederation, and 9 years before the Constitution 
of the United States went into effect, the State of Massachusetts 
on February 8, 1779—chapter 31 of the Laws of 1778-79—made it 
a crime for any person to buy more grain than he needed until 
the next harvesttime, or more meat than he needed, or forestall- 
ing wood, grain, flour, dead meat, meal, poultry, butter, cheese, or 
provisions. It is not necessary to consider the wisdom of this 
exercise of power by Massachusetts. 

It is obvious that the crimes were denounced because of the 
fear that such acts would raise prices to consumers. Should the 
people of Massachusetts when they adopted the Constitution have 
understood that they prevented themselves from continuing to 
control this policy within the State, or to extend it further not 
only to trade but to production therein? 

If the people of Massachusetts should have understood so, it 
seems that they misunderstood. That State has enacted laws in 
the twentieth century which are still in force unless they violate 
the Constitution of the United States. They declare unlawful 
(General Laws of Massachusetts (Tercentenary Edition, 1932), 
ch. 93), arrangements whereby a monopoly of production may 
be created or maintained, or competition in the State restrained, 
or the pursuit of any lawful occupation restrained, or the price 
of any commodity in common use unduly raised, within the 
State. Is this not within the category over which the State never 
has given up its power? Does this statute violate the Constitution 
of the United States? May the people of Massachusetts enter into 
understandings whereby the prices of any necessary of life may 
be unreasonably increased notwithstanding the fact that the State 
of Massachusetts has declared this to be a crime and imposed a 
penality on it? If the Constitution transferred this power from 
Massachusetts to the Congress before the point where direct effect 
upon interstate commerce was reached, then this statute is un- 
constitutional. Should the people of Massachusetts have under- 
stood this when they edopted the Constitution? Where is the 
man who will enlist himself in support of the proposition that 
anyone in any one of the thirteen sovereign States in 1788 under- 
stood or should have understood that any one of those States was 
transferring that power to control its own policy within its own 
State, over its own people, concerning the production of the acres 
of those people within that State? 

If this statute is not an invasion of the category of national 
powers, the hog raiser of Massachusetts, if in April 1933 he en- 
tered into a contract or understanding with his neighbor or 
with any man, be he the Secretary of Agriculture of the United 
States, that he would suppress his hog production for the avowed 
purpose of increasing the price of hogs and the price which con- 
sumers would pay for bacon, committed a crime against the laws 
of Massachusetts; and if the other party to the understanding was 
the Secretary of Agriculture of the United States, the Secretary, 
if he reached the understanding in Massachusetis, also committed 
a crime against the laws of Massachusetts. 

Had the situation changed in July 1933 because a majority of 
the Members of Congress had caused to be engrossed on its records 
what was called the Agricultural Adjustment Act? 

Have you the vision to see the people of Massachusetts, the 
people of South Carolina, the people of New Hampshire, the people 
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of Virginia, sitting about the ratification table and reaching the 
comprehension in 1788 that they were thus destroying the power 
of their respective sovereign States to deal with these superla- 
tively internal affairs of these respective States? Do you say 
that they should have understood this to be the meaning of the 
words used and that this is so plain that a construction of the 
word “general”, liberal to them, should not be deemed to mean 
national and only national, but that it should be deemed to 
reach so far into the internals of the State that it is clear that 
these people have given up forever the right to govern these 
internal affairs? 

It seems clear that it is for the local welfare of the potato 
growers of Maine to manipulate the price of potatoes to get as 
high a price as is possible without curtailing their opportunity 
to market them; but is it for the national welfare of the potato 
eaters of the other States? It seems clear that it is for the local 
welfare of the cotton planters of Georgia to increase the price of 
cotton with the same limitations; but is it for the national wel- 
fare of the cotton users—whether for processing or for subsequent 
wearing? It is clear that it is for the local welfare of the miners 
of Arizona and Michigan that the price of copper be increased; 
but is this for the national welfare of the electrical workers of 
Schenectady and Lynn? It is clear that it is for the local welfare 
of the plow makers of Illinois that the price of plows be increased; 
but is it for the national welfare of the farmers of New Hamp- 
shire and elsewhere? It is clear that it is for the local welfare 
of the wheat growers and corn producers of Kansas that the 
price of these commodities be increased; but is it for the national 
welfare of the poultry farmers of Massachusetts and Long Island? 
It is clear that it is for the local welfare of the owners of the 
productive acres of Iowa that the price of corn be increased; 
but is it for the national welfare of the hoecake eaters of Alabama? 
It is clear that it is for the local welfare of the ranchers of 
Wyoming that the price of cattle be increased; but is it for the 
national welfare of the beef eaters of Rhode Island? 

It is clear that it is for the welfare of every producer and manu- 
facturer that he should prosper, even at the expense of the higher 
prices which the consumers of his products must pay; but that 
welfare is the local welfare of the State which governs that pro- 
ducer and that manufacturer and not the welfare of the National 
Government. 

It is for the legislature of the sovereign in control within the 
bounds of the conceivable and not for the courts to say whether or 
not it is a policy that makes for the welfare of the people; but 
it is for the courts and not for the contending legislative bodies— 
be it the Congress on the one hand or the State legislature on the 
other—to settle the boundary dispute between the National cate- 
gory and the State category. That involves no question of policy. 
That is not a legislative question. It is a question to be deter- 
mined by the exercise of judicial powers and judicial powers only. 

The Constitution defines that boundary line. If the description 
of the line is clear, there is no occasion for discussion. If the 
description requires construction, the Constitution commands the 
Court to make that construction liberally to the States to see that 
they are not deprived of their powers beyond what they granted 
clearly to the Nation by ratifying the Constitution. 

When the court has performed that judicial duty painstakingly 
and conscientiously, the Senator, the Member of the House of 
Representatives, the member of the State legislature, or any 
other man who seeks to malign the umpire who has decided for 
one litigant against another, is a poor sport and deserves disrepute. 

If what has been said so far is approved, it becomes unnecessary 
to consider the further question whether the purpose of the at- 
tempted Agricultural Adjustment Act was conceivably for the good 
of the people, had the Constitution otherwise permitted it. It 
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also makes it unnecessary to consider whether a tax can be said 
to be laid to provide revenue for the general welfare when it is 
laid on the paying group to be handed to particular groups, 
however worthy and needy they may be. It makes it unneces- 
sary to consider whether it is a tax to raise revenue for any public 
purpose as distinct from a tax to be used to buy submission to 
an economic experiment. 

It is not the motive which actuates the laying of a tax, but 
the purpose for which the revenue is raised, which determines 
whether it comes within the taxing power. 

The United States is not a territorial sovereign over the land 
within the several States, and has not the implied powers of 
taxation of such a sovereign. It has only the powers of taxation 
expressly given, namely, “to lay and collect taxes, duties, imposts, 
and excises, to pay the debts and provide for the common defense 
and general welfare of the United States.” A levy for any other 
purpose is not a tax within the powers of the Congress to lay. 
It is not that the levy is an abuse of the powers of Congress. It 
is that Congress has no powers in this respect to abuse. 

Congress, under the taxing power cannot lay a duty which is 
not to provide revenue but to prohibit importation. If the duty 
does not prohibit the importation, the levy has provided revenue. 
If it does prohibit importation, nobody has been unlawfully de- 
prived of money paid in unlawful duties. There is another clause 
of the Constitution which permits the Congress to regulate foreign 
commerce and, therefore, to prohibit a portion of it whether it be 
by direct prohibition or by the obstacle of an insurmountable 
duty. It may order that no Canadian sealskins shall enter or 
only those which pay a 500-percent duty. 

If the proposed act to regulate production within a State in- 
vades the domain of the State, it is immaterial whether or not 
the individual farmer in defiance of his allegiance to the State 
agrees to the invasion. Coercion or no is important only when 
another question is under consideration, namely, that of invasion 
of his individual liberty. It is unnecessary to consider that fea- 
ture if the attempted act is bad, because it invades the State. 

It is also unnecessary to consider whether, even if the attempted 
imposition is to provide revenue for the national welfare, it is an 
excise which is uniform throughout the United States. It may be 
conceded for the purposes of argument that it is territorially uni- 
form in that it applies to every cotton processor or to every miller 
throughout the United States. In that sense it would be uniform 
throughout the United States if it was applied to every city 
throughout the United States that had a population of more than 
4,500,000 people and no other. Is it uniform throughout the 
United States if it applies only to cotton processors and to millers 
and to slaughterers, if there is no conceivable reason for disclassi- 
fying them from those conducting normal operations in industry? 
Is there any conceivable reason for selecting the particular oper- 
ations attempted to be selected, even if it is to provide revenue to 
pay to subservient farmers, when one of the objects sought to be 
accomplished is to raise the price of the raw materials which the 
excise-paying processors must pay? Is it a double-or-quit plan? 
Is there any conceivable reason for placing the burden of the 
needed levy upon these classes in the community, rather than on 
the similar operations of the wool manufacturers and of the sugar 
refiners? Is it uniform throughout the United States if there is 
no conceivable reason for the selection of the particular classes 
which it incides? These questions need not be answered if the 
other considerations dispose of the proposed act. The difference 
between such an excise and that upon luxuries such as whisky, 
tobacco, candy, and theater attendance, is obvious at a glance. 

Throughout the foregoing submissions of opinion there has been 
no presumptuous disregard of what has been said by the justices, 
the judges, the statesmen, and the publicists of the last 147 years. 
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whether they be the wise ones, the less wise, or the foolish, the 
great, or the small. The effort has been to approach the grave 
problems afresh, with the application to them of only that intelli- 
gence which is so widely possessed by the common thinkers of 
these 48 sovereign States when they devote themselves to unbiased 
and dispassionate consideration of grave issues. 

What has been said expresses my opinion in many respects first 
formed since January 6, 1936. They are held firmly, but ready for 
speedy change and confession of error on being shown it. What 
has been said has been stated with no more certainty than the 
opinion is held; but it has been stated didactically with the inten- 
tion of infuriating others to the point of replying to what is wrong 
so that the opinion may be changed in those particulars. 

Mr. Reader, a long way back you were invited to take a buggy 
ride to explore this territory in partnership with me. If you have 
accepted the invitation, and have been able to keep awake to read 
to this point, you have profited by so much of what has been said 
as is right. I have performed my part of the partnership agree- 
ment, by telling you, as best I can. You, by taking this profit, 
seem to have come under the obligation to me to write me what is 
wrong in what has been said, and your reasons for thinking so. In 
writing me do not tell me what judges and statesmen have said, 
because that is outside the scope of this particular plan—and those 
sayings are in the books, readily accessible, and can be read more 
easily and more safely in the context in which they were uttered. 
What is wanted is your reasoning as a man or woman of common 
intelligence. 

The statements made, if right, point to this: The Supreme 
Court of the United States, even by a unanimous opinion, has no 
authority to declare an act of the Congress unconstitutional. The 
Congress has no power to make a iaw which it has no power to 
make. The Members of Congress cannot, even by a unanimous 
vote, increase that power. The Supreme Court of the United 
States is under a duty and obligation to do justice between party 
and party. It is injustice to adjudge a man to pay what he does 
not owe by any law, whether the judgment is reached by unani- 
mous decision or less than that. The determination of the boun- 
dary lines between and among the 49 sovereign governments is a 
judicial act, not to be performed by the wisest of legislative 
bodies. The determination of the boundary between the laudable 
political aspirations of members of legislative bodies for welfare, 
on the one hand, and the liberty of the 48 peoples on the other, 
is a judicial act. The judgment of the Circuit Court of Appeals 
that the receivers of the Hoosac Mills did not owe the United 
States $81,000 by law was right. A judgment by the Supreme 
Court to reverse it, because three justices thought that it should 
be reversed when six thought that it should not be, would 
have been an error and beyond its constitutional right. The final 
judgment of the Supreme Court was right. The fact that the 
conscience of three justices made it impossible to give unanimity 
to that judgment, brings no loss to the receivers of the Hoosac 
Mills but a great loss to the people of these 49 Republics, by the 
absence of that much greater and more widespread solidarity of 
thought among them which would have come from that unani- 
mity. 

Experience has disclosed that in answering the questions as to 
the locations of the boundaries between and among the respective 
domains of the 49 sovereign governments and the question of the 
location of the boundaries of the laudable political aspirations of 
legislators for welfare on the one hand and the liberties of the 48 
peoples on the other, the men who now are and have been Justices 
of the Supreme Court of the United States have replied, when 
required by their obligations to decide between party and party, 
with as much wisdom in judgment and as much freedom from 
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political aspirations as can be expected to be found among hu- 
manity. No nearer approach to omniscience on this judicial ques- 
tion is to be expected from the members of the legislative branch 
of a government. 

The settlement of the judicial question of disputed boundaries 
is placed in the best available human hands. To require the con- 
currence of more than a majority of the Justices would transfer 
the power from a majority to a minority of the Court. In the long 
run that would not be wise. 
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